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Senate
The Senate met at 10 a.m., and was

called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Lord, forgive us when we envy the
gifts, talents, and success of others
rather than praise You for all You have
given to each of us. Sometimes we
covet the opportunities and skills of
others when they seem to exceed our
own. We admit we miss becoming the
distinctively different persons You
have in mind. A limiting formula re-
sults: Our comparisons multiplied by
combative competition, equals the
stress of envy. You do not play favor-
ites, or pit Your people against one an-
other. You are for us and not against
us.

You have promised that if we humble
ourselves in Your sight, You will lift us
up. We know You will multiply our po-
tential beyond our wildest expecta-
tions. So we press on with a liberating
formula: An honest recognition of the
assets You have given each of us, mul-
tiplied by Your indwelling power, will
equal greater excellence without stress
today. Thank You dear Lord. Amen.
f

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader is recog-
nized.

Mr. NICKLES. Mr. President, thank
you.

I thank the Chaplain, again, for an
outstanding opening prayer.
f

SCHEDULE

Mr. NICKLES. Mr. President, today,
following morning business, at 11:30,
the Senate will resume consideration
of Senate Joint Resolution 18, the Hol-
lings resolution regarding the constitu-
tional amendment on campaign fund-

ing. That debate will continue until
12:30 today, at which time the Senate
will recess until the hour of 2:15 for the
weekly policy conferences to meet.

When the Senate reconvenes at 2:15,
there will be an additional 30 minutes
for closing remarks, followed by a roll-
call vote on passage of Senate Joint
Resolution 18. Therefore, Senators can
anticipate the rollcall vote at approxi-
mately 2:45 today.

Following that vote, the Senate will
resume consideration of Senate Joint
Resolution 22, the independent counsel
resolution. We will be continuing dis-
cussions with the Democratic leader in
the hope of reaching a consent agree-
ment to allow us to complete action on
this resolution. Also this week, it is
possible that the Senate will consider a
resolution regarding Mexico and their
certification in the antidrug effort. In
addition, the Senate may begin consid-
eration of the nuclear waste legislation
prior to our adjournment for the
Easter recess.

Again, I remind my colleagues that
since this is the last week of session
prior to the adjournment, I hope all
Senators will continue to cooperate
and adjust schedules accordingly as we
attempt to schedule legislation and
votes. I thank my colleagues.

f

MEASURE PLACED ON THE CAL-
ENDAR—HOUSE JOINT RESOLU-
TION 58

Mr. NICKLES. Mr. President, I un-
derstand there is a resolution at the
desk and it is due for its second read-
ing.

The PRESIDING OFFICER (Mr.
ROBERTS). The Senator is correct.

The clerk will read the joint resolu-
tion for the second time.

The legislative clerk read as follows:
A joint resolution (H.J. Res. 58) disapprov-

ing certification of the President under sec-
tion 490(b) of the Foreign Assistance Act of
1961 regarding foreign assistance for Mexico
during fiscal year 1997.

Mr. NICKLES. Mr. President, I object
to further proceeding in this matter at
this time.

The PRESIDING OFFICER. The joint
resolution will be placed on the cal-
endar.

Mr. NICKLES. Mr. President, I yield
the floor.
f

RESERVATION OF LEADER TIME
The PRESIDING OFFICER. Under

the previous order, leadership time is
reserved.
f

MORNING BUSINESS
The PRESIDING OFFICER. Under

the previous order, there will now be a
period for the transaction of morning
business until 11:30, with Senators per-
mitted to speak therein for up to 5
minutes each.

Under the previous order, the Sen-
ator from Colorado is recognized to
speak for up to 15 minutes.

(The remarks of Mr. CAMPBELL per-
taining to the introduction of S. 457 are
located in today’s RECORD under
‘‘Statements on Introduced Bills and
Joint Resolutions.’’)

The PRESIDING OFFICER. The
Chair observes, in my capacity as a
Senator from Kansas, the absence of a
quorum.

The clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. DASCHLE. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
SMITH of Oregon). Without objection, it
is so ordered.
f

CAMPAIGN FINANCE REFORM
Mr. DASCHLE. Mr. President, I have

not had the opportunity to come to the
floor to talk about the pending matter.
I want to devote a little time this
morning to the constitutional amend-
ment offered by the distinguished Sen-
ator from South Carolina, Senator
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HOLLINGS. I am a cosponsor of that leg-
islation, and I proudly come to the
floor in my advocacy of the passage of
his amendment.

I give him great credit. He has come
to the floor for years addressing, in
myriad ways, the issue of campaign fi-
nance, the problems that we have asso-
ciated with campaign finance, the dif-
ficulties, constitutionally and statu-
torily, in addressing all of the problems
that he has so eloquently outlined now
for a long period of time. Year after
year, in Congress after Congress, fight
after fight, Senator HOLLINGS has been
extraordinary in his effort to address
this issue in a consequential and com-
prehensive way.

I want to talk a little bit about the
circumstances that I see facing all of
us politically right now and my rea-
sons for supporting the constitutional
amendment. There are at least four
primary reasons why I believe that the
constitutional amendment needs to be
addressed. I am of the view that statu-
torily we are incapable of adequately
addressing every one of the nuances,
every one of the problems that have
arisen as a result of our efforts to ad-
dress meaningful campaign finance re-
form in the past. I do not have with me
the record that we have compiled, but
we have spent hours and days and
weeks in testimony and in hearings
over the course of many Congresses
grappling with this issue.

As I recall, there have been 49 hear-
ings on campaign finance reform.
There have been thousands and thou-
sands of pages of reports. There have
been over a score of filibusters on the
floor keeping this issue from a vote. So
the record in the Congress over the last
10 years has really been abysmal. The
problems continue to mount and the
circumstances continue to worsen and
the situation involving Members is
compounded.

In 1976, the total cost of all Federal
elections was $310 million. That is
total. That is what every House Mem-
ber, every House candidate, every Sen-
ator, every Senate candidate, and
every Presidential candidate spent—
$310 million. In 1996, that amount had
exploded—and I use that word inten-
tionally—exploded to $2.7 billion. That
is $2,100 a day for a Senate candidate.
Every day, whether we generate the
money all at once or whether we gen-
erate it day by day, we need to raise
$2,100 a day.

Just yesterday I was over at my po-
litical office. I have a political office. I
have a South Dakota office. I have a
leadership office. I have three service
offices. But now, without a doubt, one
of the most important parts of any
Senate infrastructure is the political
office.

I was over in my political office yes-
terday dialing for dollars. I do not
know how much I raised, but I made up
yesterday for the fact that I had not
raised $2,100 every day in the previous
weeks.

Now the average cost of a Senate
campaign is $4.5 million per Senator. I

am in cycle now. I will be running in
1998. My budget, Mr. President, is $5
million. I have already indicated that.
That is no secret. I will be raising and
spending $5 million to be reelected.

I have heard colleagues on the Senate
floor say, ‘‘Well, you know, the nation
spends less than $2.7 billion on dog and
cat food, so why should we be worried?
We spend a lot more on dog and cat
food than we spend in political races.’’

I do not think that is a proper com-
parison unless we have only 535 dogs
and cats in this country. If you had 535
dogs and cats, that comparison would
work. I tell you, if we were spending
$2.7 billion on 535 designated dogs and
cats, my sense is we would be outraged.
There would be all kinds of complaints
that dog and cat food is way too high.
‘‘I can’t afford to keep a cat or a dog.’’

How is it we can afford a political
process so denigrated today by prac-
tices that we all abhor that we are
willing to spend $4.5 million per Sen-
ator? So, Mr. President, the cost is
something that I think is very clearly
an issue that we have to address, be-
cause it is only going to get worse.

We used the increases in campaign
costs since 1976 to estimate what the
cost of an election will be in the year
2025. Most of us, hopefully, will still be
around. I will not be here, but I will be,
hopefully, living. Our sons and daugh-
ters will be here seeking public office.

Our estimate is that a Senate race
will cost $145 million in the year 2025.
Now that is not any magical distortion
of the amount. That is simply taking
the inflation rate that we have experi-
enced and costing it out to the year
2025—$145 million. We will be raising
over $200,000 a day to meet that kind of
cost in the year 2025.

So do we have a problem? I could rest
my case on that alone. But there are
other problems that I want to talk
about this morning.

I have a friend I have known for 20
years, who ran for Congress. He is
idealistic, has a wonderful family; and
is extraordinarily helpful. My friend
decided he wanted to run for Congress.
He was at that point in life when he
thought he could offer something. He
cared deeply about the issues, and is
very, very patriotic, an extraordinary
young man in all respects.

But in order to meet his budget, my
friend found himself holed up in a
small cubicle with a desk and a phone
calling for money about two-thirds to
three-fourths of every day. Was he out
there greeting the people sharing his
ideas? No. Was he out there shaking
hands, learning from the people? No. A
campaign, anybody who has been
through one will recognize, is really an
educational experience.

Of course you impart your thoughts.
But what I love about campaigns is
how much you learn in return—the
conversations with people in their
homes, the opportunity to answer ques-
tions and hear concerns at Rotaries
and chambers of commerce, the oppor-
tunity to shake hands at a plant gate

and get comments about what families
are thinking about. That education is
lost when any candidate spends two-
thirds to three-fourths of his time
doing nothing but dialing for dollars.

WENDELL FORD, our distinguished
colleague who sits right at this desk,
said fundraising was a major factor in
his determination not to run for reelec-
tion. We are going to lose an able pub-
lic servant. When he was first elected
to the Senate in 1974, his campaign
cost $450,000. But he estimated he
would have to raise $4.5 million for the
race in 1998. He said, ‘‘I don’t want to
raise $4.5 million in Kentucky. I don’t
want to have to go through that. I
don’t think it is right. I don’t want to
have to sit in some cubicle called a ‘po-
litical office’ and dial for dollars day
after day. I don’t want to do that.’’ So
he is hanging it up.

How many more WENDELL FORDs,
how many more talented public serv-
ants will hang it up or will not even
start? So, Mr. President, this is a very
serious problem from the point of view
of candidates themselves—Republican
or Democrat.

I recruit candidates, and one of the
hardest things for me is to convince
possible candidates to run knowing
they have to raise $4.5 to $5.5 million.
You go tell some businessman to give
up his business, give up his family, give
up his dignity, go tell them that ‘‘you
ought to do that so you can take a seat
here in the U.S. Senate.’’ Tell them
that. Convince them it is in the public
interest. Here in the Senate, we have a
wonderful opportunity to serve, but to
get here you pay a heavy price, too
heavy in the minds of more and more
people. Too many good people are say-
ing no to public life, no to public serv-
ice because they do not want to do it.
Frankly, I do not blame them.

In the third category are the implica-
tions of the money in the system. The
implications of all of this money trou-
bles me. Every day the front page has
yet another story about White House
difficulties. Obviously, it is now the
subject of an investigation in the Gov-
ernmental Affairs Committee and the
Justice Department.

We are looking at all of that. We on
the Democratic side have felt that
many of the abuses the Republicans
may be guilty of have not received ade-
quate attention.

The media seem honed in on every-
thing that happened in the White
House. As a colleague has reminded me
on several occasions, ‘‘Why hunt rab-
bits when you can hunt bear?’’ Well,
there are some elephants that ought to
be hunted, I think, given the cir-
cumstances.

There were reports in the Washing-
ton Post on January 23, 1997; the Wall
Street Journal on January 9; Business
Week on December 30, 1996; Roll Call on
January 20, 1997; Inside Congress on De-
cember 20, 1996, that Republican lead-
ers—including Republican National
Committee Chairman Haley Barbour,
NEWT GINGRICH, DICK ARMEY, TOM
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DELAY, and JOHN BOEHNER—summoned
business leaders to a dinner to chastise
them for donating money to Democrats
and suggest that if they continue to do
so, they would no longer have access to
Republican leaders.

This is a quote—‘‘ ‘Companies that
want to have it both ways,’ said one
top GOP strategist, ‘no longer will be
involved in Republican decisionmaking
or invited to our cocktail parties.’
They also demanded that the company
fire all of its Democratic lobbyists and
replace them with Republicans. A GOP
leadership insider said, ‘If companies
send lobbyists to Republican offices,
they will have GOP credentials or they
won’t be allowed in the room.’ NRCC
Chairman John Linder said, ‘We’re
going to track where the money
goes.’ ’’

Mr. President, what does that mean?
What are the implications of ‘‘money’’?
What do they mean when they say
business leaders who contribute to
Democrats will no longer be involved
in Republican decisionmaking?

Here’s another passage from Roll
Call, October 30, 1995.

Upon winning control of the 104th Con-
gress, Congressman John Boehner, chair of
the House Republican Conference, organized
a leadership/lobbyist operation to help pass
the Republicans’ budget plan. Business lob-
byists contributed at least $2,000 toward an
advertising campaign to support the Repub-
lican budget. ‘‘In exchange, they got a seat
in the inner circle that met every Monday in
one of the Capitol’s . . . meeting rooms.’’

So $2,000 for a seat in the inner circle
meeting every Monday in the Capitol’s
meeting rooms.

Here’s another example from Time
magazine, March 27, 1995. Mr. Boehner
also organized the Thursday group of
‘‘lobbyists representing some of the
richest special interests in the coun-
try.’’ The Republican leadership let
these lobbyists use congressional office
space and official resources to conduct
their bill drafting and lobbying activi-
ties. The Thursday group served as
command central for a million dollar
campaign to enact items in the Con-
tract With America. On tort reform,
the group’s efforts included ‘‘daily
meetings of dozens of lobbyists on the
seventh floor of the Longworth House
Office Building, a budget of several
million dollars raised under the guid-
ance of a General Motors executive,
and a vote-counting operation that was
led by former top lobbyists for Ronald
Reagan and George Bush.’’

Here is yet another example, this
time from the Washington Post and
Legal Times, dated October 29, 1996,
and September 16, 1996, respectively:
‘‘Gingrich ally and foreign agent Gro-
ver Norquist’s Americans for Tax Re-
form received a $4.6 million contribu-
tion from the RNC in October,’’ 1
month before the election, ‘‘in October
1996 * * * the RNC contributed $4.6 mil-
lion to the tax-exempt Americans for
Tax Reform, which is headed by Ging-
rich ally Grover Norquist. Because it is
not structured as a political commit-
tee, ATR is not required to disclose

how it spends the money, as the RNC
is. This $4.6 million in ‘soft money’
could be used by ATR directly on be-
half of federal candidates—which would
be scored as ‘hard money’ if spent by
the RNC. Grover Norquist is a close
ally of Gingrich and is also registered
as a foreign agent for the Republic of
Seychelles, and Jonas Savimbi, rebel
leader of the National Union for the
Total Independence of Angola.’’

Mr. President I could go on and on.
Perhaps I will end with this one just

received yesterday: 1997 RNC Annual
Gala, May 13, 1997. Cochairman—for a
$250,000 fundraising requirement, you
get ‘‘Breakfast and a Photo Oppor-
tunity with Senate Majority Leader
Trent Lott and Speaker of the House
Newt Gingrich on May 13, 1997.’’ You
get a luncheon with ‘‘Republican Sen-
ate and House leadership and the Re-
publican Senate and House Committee
Chairmen of your choice.’’

I am still reading from the document.
You get a luncheon with the chairmen
of your choice if you are willing to do-
nate $250,000. If you only donate
$100,000, you still get a luncheon with
the chairmen of your choice, and you
still get a breakfast and photo oppor-
tunity with ‘‘Senate Majority Leader
Trent Lott and Speaker of the House
Newt Gingrich.’’ You do not get dais
seating. For $45,000, amazingly, you are
still entitled to lunch with the chair-
men of your choice.

Mr. President, we do not need that.
We do not need that in this institution
or in our political system. This has to
end. This will not go on without ulti-
mately and directly affecting the qual-
ity and the historic standing of this in-
stitution.

Now let me address the last issue,
and that is the constitutional issue.
Mr. President, I have to say it is the
hardest one. It is the hardest because
there are a lot of people whose judg-
ment I respect who are not willing to
go as far as I am. But it is hard for me
to understand what the Supreme Court
said in Buckley versus Valeo. On the
one hand, they said it is all right to
limit how much you give; on the other
hand, it is not all right to limit how
much you spend. Why? If we are wor-
ried about free speech, why is it appro-
priate to limit giving but not limit
spending? What is the constitutional
premise that allows us to say we can
limit how much you give, but we can-
not limit how much you spend? It
seems to me that once they decided to
limit how much you give, they set
themselves up, as well, for limiting
how much you spend.

New York University law professor
Ronald Dworkin and 40 other scholars
wrote in a joint statement, ‘‘We believe
that the Buckley decision is wrong and
should be overturned. The decision did
not declare a valuable principle that
we should hesitate to challenge. On the
contrary, it misunderstood not only
what free speech really is but what it
really means for free people to govern
themselves.’’

The decision in Buckley and Colorado
are a threat to the principle of one per-
son, one vote. There are Senators who
disagree, and there are many, many
ways with which to express that dis-
agreement. But I will say this: No one
is guaranteed free money. Mr. Presi-
dent, free speech is not the same as
free money. It is no more right for us
to stand up in indignation with all of
these problems and to say there is no
problem, or that if there is a problem,
we cannot address it because of the free
speech argument on this issue.

Mr. President, we have limited
speech in other ways. We have limited
even the right of advertising in ways
that have been demonstrated to be con-
stitutional. When was the last time
you saw a cigarette ad on television?
When was the last time you saw ads for
drugs on television? Obviously, there
are restrictions on free speech. We all
know that you cannot falsely yell
‘‘fire’’ in a crowded theater. Mr. Presi-
dent, I do not buy the argument that
we cannot carefully restrict speech, be-
cause we restrict speech all the time.

I am out of time, and I know the dis-
tinguished Senator from West Virginia
is about to speak as is required by the
order. We will return to this issue
again.

Let me close by saying we also know
that this legislation, this amendment,
is not going to pass. But we also know
that there will be another day. There
will be another day to offer bipartisan
campaign reform legislation from a
statutory perspective. I intend to be as
aggressively supportive of that as I can
be.

Let me say that this issue will not go
away, not when our sons and daughters
will be spending $145 million in the
year 2025 just to walk in this door and
vote.

I yield the floor.
The PRESIDING OFFICER. Under

the previous order, the hour of 11 a.m.
has arrived. The Senator from West
Virginia is recognized to speak up to 30
minutes.

Mr. BYRD. Mr. President, I thank
the Chair. I commend our leader who
has just spoken. I agree with him, as I
shall elaborate at this point.
f

THE HOLLINGS CAMPAIGN EX-
PENDITURE CONSTITUTIONAL
AMENDMENT
Mr. BYRD. Ralph Waldo Emerson, in

an oration delivered on August 31, 1867,
said:

This time, like all times, is a very good
one, if we but know what to with it.

‘‘This time, like all times, is a very
good one, if we but know what to do
with it.’’

As the Senate considers the proposed
constitutional amendment offered by
our distinguished colleague from South
Carolina, Senator HOLLINGS, it is my
fervent hope that each of us takes heed
of Emerson’s portentous words.

We have an opportunity to take an
important step in the direction of re-
storing the people’s faith in our ability
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to rise above partisanship and really do
something about our present system of
financing Federal campaigns. It is rot-
ten. It is putrid. It stinks. The danger,
as always, is that we will ‘‘circle the
wagons,’’ and avoid taking legal action
aimed at meaningful reform.

Mr. President, as each day dawns, the
public is confronted with new and in-
creasingly garish allegations concern-
ing the campaign financing practices
that have become a way of life in our
Nation.

Mr. President, we may be able to fool
ourselves, but the time has come for all
of us to stop trying to fool the Amer-
ican people. They are more than aware
that both political parties—both politi-
cal parties, not just one—abuse the
current system and that both political
parties fear to change because they
don’t want to lose their own perceived
advantages. One party perceives cer-
tain advantages, and the other party
perceives different advantages to its
cause. But the insidious system of cam-
paign fundraising and the increasing
awareness by the people of our unwill-
ingness to change it, will eventually
lead to the destruction of our very sys-
tem of Government. For our own sakes
and for the sake of our people we must
find ways to stop this political minuet,
and come to grips with the fact that we
can’t have it both ways. We can’t con-
tinue to launch broadsides at each
other and refuse to admit that we all
bear the blame—all of us, in both par-
ties. We have it in our power to change
things and the excuses we creatively
craft to duck that responsibility are
utterly hollow and quite transparent.

The incessant money chase that cur-
rently permeates every crevice of our
political system is like an unending
circular marathon. And it is a race
that sends a clear message to the peo-
ple that it is money—money—money,
not ideas, not principles, but money
that reigns supreme in American poli-
tics. No longer are candidates judged
fit for office first and foremost by their
positions on the issues. No longer are
they judged by their experience and
their capabilities. Instead, potential
candidates are judged by their ability
to raise the millions, and tens of mil-
lions of dollars, and even hundreds of
millions of dollars that it takes to run
an effective campaign.

The average cost of a U.S. Senate
race is $4.5 million. When I first ran for
the U.S. Senate in 1958, I ran with Jen-
nings Randolph, as the two candidates
for the Senate. We were two candidates
for two different Senate seats from
West Virginia. Jennings Randolph ran
for the 2-year term, the unexpired term
of the late Matthew Mansfield Neely. I
ran for the 6-year term. Each of us won
the nomination, and then after the pri-
mary we joined together and we mar-
shaled our monetary forces, which
amounted to something like $50,000—
$50,000 for two Senators. And that was
more than had earlier been necessary
in campaigns in West Virginia. We
didn’t have much television in those

days. We didn’t have political consult-
ants. And so we ran on a war chest of
$50,000. But the average cost of a U.S.
Senate race today is $4.5 million. It can
cost $10 million or $20 million or more
to run for the Senate in some parts of
the country today.

Now, how in the future can a poor
boy from back in the sticks of West
Virginia, or any other State, hope to
become a United States Senator? How
can a former welder in a shipyard, a
former meatcutter in a coal mining
community, a former produce sales-
man, a former groceryman—how can
one hope to ascend the ladder to the
high office of United States Senator? It
will be beyond the means of such per-
sons.

The American people believe that the
way to gain access and influence on
Capitol Hill is through money. And the
American people are exactly right. The
way to gain access on Capitol Hill, the
way to get the attention of Members of
this body is through money. The Bible
says, ‘‘The love of money is the root of
all evil.’’ This campaign system that
we now have bears that out.

Anyone who reads the daily news-
paper would have no trouble coming to
the conclusion that the best way to
gain access to the White House is to be
a so-called ‘‘fat cat contributor.’’ Now,
who can fault such logic? It is as plain
as the nose on your face. We have to
stop this madness. We must put an end
to the seemingly limitless escalation of
campaign costs and their pervasive in-
fluence of the special interests and the
wealthy. We must act to put the Unit-
ed States Senate, the House of Rep-
resentatives, and the Presidency of the
United States back within the reach of
anyone with the brains, the spirit, the
guts, and the desire to want to serve.
And the proposed constitutional
amendment before us today is a nec-
essary step on the way to accomplish-
ing that goal.

Now, I am aware that opponents of
this measure—and they have a right to
their opinion—would say that it would
be wrong to amend the Constitution in
this fashion. They will say that, al-
though I may be right about the need
for change in our current fundraising
system, I am just wrong about this pro-
posed amendment. I am very reluctant
to amend the Constitution, but I am
not above amending it. The Constitu-
tion contains a provision, as we all
know, that was included by the framers
of that document that points the way
and is the guide, the roadmap to
amending the Constitution. It is well
known that I believe that we tinker
with the careful checks and balances of
that document at our peril. But a Su-
preme Court decision in Buckley versus
Valeo, a decision which I believe to be
flawed, has all but doomed the pros-
pects for comprehensive legislative re-
form of this campaign finance system
otherwise. By equating campaign ex-
penditures with free speech, Buckley
versus Valeo has made it impossible for
us to control the ever-spiraling money

chase and to put anything but vol-
untary spending limits on Federal cam-
paigns. This basic inflexibility makes
any legislation intended to control the
cancerous effects of too much money in
politics complicated and convoluted.
The contortions such legislation has to
resort to, simply because we cannot
mandate spending limits, create new
opportunities for abuse as fast as we
attempt to close down the old ones.

How do we pass any statute—any
statute of consequence, that is—when
the Supreme Court has told us that
spending equals speech? Spending
equals speech. Well, if that is the case,
I don’t have the equality of free speech
that many Members in this body pro-
fess.

How do we place any kind of reason-
able limit on fundraising and spending
when the law of the land says that to
do so violates the first amendment of
the Constitution? How do we end $40
million Senate campaigns and $400 mil-
lion Presidential campaigns when the
Supreme Court tells us that those
amounts are constitutionally pro-
tected? How do we really reform the
system within the bounds of that judi-
cial interpretation? The plain truth is
that it cannot be done effectively un-
less we do amend the Constitution.

We can tinker around the edges, of
course. But we cannot enact com-
prehensive legislation that will get at
the heart of the problem. We cannot,
consistent with the Court’s ruling in
Buckley versus Valeo, put an end to
the hundreds of millions of dollars that
are raised in ‘‘soft money’’ contribu-
tions, or the hundreds of millions of
dollars that are spent through so-called
‘‘independent expenditures.’’ I wish we
could. But the fact is that we cannot
get the kind of legislation we really
need unless we first pass an amend-
ment to the Constitution which nul-
lifies Buckley versus Valeo.

We have heard the first amendment
invoked in Buckley. We have heard the
argument that we must not infringe
upon freedom of speech. I believe that
a continued failure to control cam-
paign costs is actually what is injuri-
ous to free speech for all in political
campaigns. Money has become the
great ‘‘unequalizer’’—the great
‘‘unequalizer’’—in political campaigns.
Money talks. Money talks, and a lot of
money talks louder than a little
money. Would anyone claim that the
average citizen or the small contribu-
tor has the same access to, the same
influence with, politicians as the major
contributor or the big PAC representa-
tive? Well, take it from me, he doesn’t.
Whose opinions are heard? Whose free
speech is heard? Whose ‘‘speech″ gets
through to the people who count in
Washington?

In the case of elections, who is more
likely to win but the candidate who
can buy more TV time, the candidate
who can afford more publicity, a bigger
staff? So much for free speech. When it
comes to our political system, speech
is very, very, very expensive indeed.
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In a very real sense, Buckley versus

Valeo disenfranchised those of mod-
erate and less than moderate means
from having their views heard and
weighted equally with those who can
afford to contribute huge sums.

Who would stand here on the floor
and tell me that the money that a poor
coal miner is able to contribute will
entitle that coal miner to the same
freedom of speech and the same influ-
ence with his representatives in Wash-
ington as the wealthy can enjoy?

In a very real sense, Buckley versus
Valeo, as I say, disenfranchised those
of moderate means, the individual who
works with his hands, who earns his
bread by the sweat of his brow. He
can’t speak loudly enough to be heard
in the corridors of his representatives
in Washington.

The influence of money has com-
pletely contorted the intent of the first
amendment when it comes to our polit-
ical system. And Buckley versus Valeo
has written that contortion into our
organic law.

Additionally, Buckley versus Valeo
further disenfranchised those who
might endeavor to run for political of-
fice because it makes it practically im-
possible for most individuals to afford
to run for office themselves unless they
are either independently wealthy or a
well-financed incumbent. What is that
but an effective denial of the basic
right of any capable, motivated citizen
to stand for Federal office? And what is
that but the setting up of classes of
citizens, some of whom have more
basic rights, some of whom have more
freedom of speech because they have
more money than others? It is nonsen-
sical.

I believe that the Court in recent
years, beginning with Buckley versus
Valeo, has been far too dogmatic when
it comes to the first amendment. First
amendment rights are not absolute.
Ever since Mr. Justice Holmes wrote
that the right of freedom of speech
does not include the right to falsely
shout ‘‘fire’’—it is all right to shout
‘‘fire’’ in a crowded theater if there is
a fire. So there is a distinction. The
right of freedom of speech does not in-
clude the right to falsely shout ‘‘fire’’
in a crowded theater. Ever since Mr.
Justice Holmes wrote that, we have re-
alized that there must and can be cer-
tain limitations on free speech. Cer-
tainly when there is a compelling Gov-
ernment interest in the prevention of
corruption or the appearance of corrup-
tion, the Court has generally under-
stood that limitations can be imposed.
There could be few instances in which
a compelling governmental interest in
preventing corruption is more obvious
than the example of the bedrock of our
representative democracy—fair elec-
tions.

As the Court said in Gibney versus
Empire Storage and Ice Co., ’’. . . It has
never been deemed an abridgement of
freedom of speech or press to make a
course of conduct illegal merely be-
cause the conduct was in part initi-

ated, evidenced or carried out by
means of language, spoken, written or
printed.’’

So, Mr. President, when it comes to
modern political campaigns, it is only
when there are no mandated expendi-
ture limits that an inequality in free
speech arises. The only real way to cor-
rect that inequity is to mandate limits
on campaign expenditures. If the rules
of the game are equal for all and fair to
all, then no one is at a disadvantage
simply because of purchasing power.

Mr. HOLLINGS’ amendment would
begin to correct the mechanistic, ster-
ile jurisprudence that has reared its
head in recent Court decisions regard-
ing the first amendment and set us on
a more correct course. The various in-
genious forms of modern campaigning
with their outlandish expenditures
were never contemplated by James
Madison and the other framers of the
Constitution—never contemplated.

Only a blatant disregard for the ob-
scene disadvantage which money can
convey when not controlled in a politi-
cal campaign could cause one to turn a
blind eye to the need to respond to vio-
lence done to our Republic by a contin-
ued failure to put some limitations on
campaign expenditures.

Mr. President, the time has come to
stop. We have tried the legislative
course. When I was majority leader
during the 100th Congress, I tried eight
times—eight times—to break a fili-
buster against campaign spending re-
form.

Robert Bruce, the great leader of the
Scots, tried seven times, and it was
after the seventh time—as he had lain
in the loft of a barn and seen the spider
attempt to spin his web from rafter to
rafter, it was on the seventh time that
the spider was successful in reaching
the rafter—we are told that gave Rob-
ert Bruce the spirit and the inspiration
and the faith he could try the seventh
time and win. Well, I tried eight times.
I was not successful in breaking the fil-
ibuster. I tried more times to invoke
cloture than any leader has ever tried.
It would not work. It is not going to
work the next time.

The time has come to stop. It is time
to set aside the partisan bickering, the
constant sniping, the ceaseless one-
upmanship, and the incessant covering,
and do something that will give us the
powers necessary to get at the root of
the problem. Hiding behind the first
amendment will not work. If we con-
tinue to try to hide behind the first
amendment, we are going to destroy
the trust of the people in our Govern-
ment, in our system of Government.
That is a system that is based on the
people’s trust.

It is not valid to hide behind the first
amendment. This is about allowing
more freedom of speech than less. It is
about returning Government to the
man in the street, to the woman who
rocks the cradle and makes a home.
Give them freedom of speech. It is
about returning Government to that
man and that woman and getting it out

of the corporate boardrooms and the
country clubs.

Fear is a very terrible thing. It is ter-
rible because it paralyzes. Fear clouds
judgment. Fear of losing advantage is
what has driven both parties’ reluc-
tance to enact meaningful campaign fi-
nance reform in the past, and that
same fear is what is driving the current
reluctance. But the fixation with main-
taining advantage is blinding us to a
much greater and more serious peril:
the total loss of credibility. Credibility
is a precious commodity. We politi-
cians have collectively squandered our
credibility over the last several years
because of the unchecked rise of the in-
fluence of money in politics. Already
our people do not vote. They do not
vote because they think politicians are
all the same and that an individual
vote does not matter anymore. Politi-
cians are not trusted because all that
concerns them, at least to the percep-
tion of the average citizen, is money
and winning the next election.

I served as majority leader from the
years 1977 through 1980 and again in the
years 1987 and 1988, and I served as mi-
nority leader during the 6 years in be-
tween. It was a constant problem to be
a leader and to program the Senate and
to operate the Senate, and became in-
creasingly a problem because of the
money needs, the needs of the money
chase. Senators had to go here; they
had to go there; they had to raise
money; they had to go for lunch; they
had to go for dinner; they had to spend
overnight. And it was virtually impos-
sible to schedule votes at any time
that would please any and everybody.

The thing that seemed to be most
needful in this Senate during those
years that I was the leader of my party
was money, running around the coun-
try with a tin cup in one’s hand raising
money for a little, measly $134,000-a-
year job. It is the most demeaning as-
pect of our lives as Senators, to have to
run around and raise money. And it is
getting worse.

The very fiber of what holds a Repub-
lic like ours together—trust—is ripping
audibly with each new scandal, each
new revelation in the press. And so I
ask my colleagues to turn away from
that course. We can start today. We
can use what appears to be a low point
in American politics to take an impor-
tant step toward the good. We can re-
move this obstacle to real reform,
crafted by a wrongheaded Supreme
Court decision, and restore some pre-
cious equality to our political system.

Mr. President, I compliment the dis-
tinguished Senator from South Caro-
lina, who is our leader in this effort.
We probably won’t win today. But it
will be to the American people’s loss.
‘‘This is a good time,’’ as Ralph Waldo
Emerson said, ‘‘if only we know what
to do with it.’’ Let us not squander an
opportunity to begin to fix this thor-
oughly rotten campaign finance system
once and for all. Let us not continue to
disappoint the American people out
there.
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I urge my colleagues to take a stand

and support this proposed amendment
to the Constitution.

Mr. President, I yield the floor.
f

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is now closed.
f

CAMPAIGN FINANCE AMENDMENT
TO THE CONSTITUTION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S.J. Res. 18,
which the clerk will report.

The assistant legislative clerk read
as follows:

A joint resolution (Senate Joint Resolu-
tion 18) proposing an amendment to the Con-
stitution of the United States relating to
contributions and expenditures intended to
affect elections.

The Senate resumed consideration of
the joint resolution.

The PRESIDING OFFICER. There
will now be 1 hour equally divided be-
tween the Senator from Kentucky [Mr.
MCCONNELL] and the Senator from
South Carolina [Mr. HOLLINGS].

The Senator from South Carolina is
recognized.

Mr. HOLLINGS. Mr. President, let
me first thank Senator BYRD our resi-
dent Senate historian. I do not say that
lightly—because the distinguished Sen-
ator from West Virginia has been mas-
terful in his analysis and been very,
very cautious and careful. He has stood
many a time for not amending the Con-
stitution, that we don’t do this, willy-
nilly, for any and every problem. But,
after 20 years, thousands of speeches
and hours and effort made, he has
given a very masterful analysis of the
need for this amendment. The Senate
and the Nation are indebted to him.

Mr. President, I ask unanimous con-
sent that Senator DODD, of Connecti-
cut, be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HOLLINGS. Mr. President, al-
though I commend the efforts of the
minority leader and others seeking to
statutorily reform our campaign fi-
nance laws, I am convinced the only
way to solve the chronic problems sur-
rounding campaign financing is reverse
the Supreme Court’s flawed decision in
Buckley versus Valeo by adopting a
constitutional amendment granting
Congress the right to limit campaign
spending.

We all know the score—we are ham-
strung by that decision and the ever in-
creasing cost of a competitive cam-
paign. With the total cost for congres-
sional elections, just general elections,
skyrocketing from $403 million in 1990
to over $626 million in 1996, the need for
limits on campaign expenditures is
more urgent than ever. For nearly a
quarter of a century, Congress has
tried to tackle runaway campaign
spending with bills aimed at getting

around the disjointed Buckley deci-
sion. Again and again, Congress has
failed.

Let us resolve not to repeat the mis-
takes of past campaign finance reform
efforts, which have become bogged
down in partisanship as Democrats and
Republicans each tried to gore the oth-
er’s sacred cows. During the 103d Con-
gress there was a sign that we could
move beyond this partisan bickering,
when the Senate in a bipartisan fash-
ion expressed its support for a con-
stitutional amendment to limit cam-
paign expenditures. In May 1993, a non-
binding sense-of-the-Senate resolution
was agreed to which advocated the
adoption of a constitutional amend-
ment empowering Congress and States
to limit campaign expenditures.

Now it is time to take the next step.
We must strike the decisive blow
against the anything-goes fundraising
and spending tolerated by both politi-
cal parties. Looking beyond the cur-
rent headlines regarding the source of
these funds, the massive amount of
money spent is astonishing and serves
only to cement the commonly held be-
lief that our elections are nothing
more than auctions and that our politi-
cians are up for sale. It is time to put
a limit on the amount of money slosh-
ing around campaign war chests. It is
time to adopt a constitutional amend-
ment to limit campaign spending—a
simple, straightforward, nonpartisan
solution.

As Prof. Gerald G. Ashdown has writ-
ten in the New England Law Review,
amending the Constitution to allow
Congress to regulate campaign expend-
itures is ‘‘the most theoretically at-
tractive of the approaches-to-reform
since, from a broad free speech perspec-
tive, the decision in Buckley is mis-
guided and has worsened the campaign
finance atmosphere.’’ Adds Professor
Ashdown: ‘‘If Congress could constitu-
tionally limit the campaign expendi-
tures of individuals, candidates, and
committees, along with contributions,
most of the troubles * * * would be
eliminated.’’

Right to the point, back in 1974, Con-
gress responded to the public’s outrage
over the Watergate scandals by pass-
ing, on a bipartisan basis, a com-
prehensive campaign finance law. The
centerpiece of this reform was a limita-
tion on campaign expenditures. Con-
gress recognized that spending limits
were the only rational alternative to a
system that essentially awarded office
to the highest bidder or wealthiest can-
didate.

Unfortunately, the Supreme Court
overturned these spending limits in its
infamous Buckley versus Valeo deci-
sion of 1976. The Court mistakenly
equated a candidate’s right to spend
unlimited sums of money with his
right to free speech. In the face of spir-
ited dissents, the Court came to the
conclusion that limits on campaign
contributions but not spending
furthered ‘‘* * * the governmental in-
terest in preventing corruption and the

appearance of corruption’’ and that
this interest ‘‘outweighs considerations
of free speech.’’

I have never been able to fathom why
that same test—the governmental in-
terest in preventing corruption and the
appearance of corruption—does not
overwhelmingly justify limits on cam-
paign spending. The Court made a huge
mistake. The fact is, spending limits in
Federal campaigns would act to restore
the free speech that has been eroded by
the Buckley decision.

After all, as a practical reality, what
Buckley says is: Yes, if you have a
fundraising advantage or personal
wealth, then you have access to tele-
vision, radio and other media and you
have freedom of speech. But if you do
not have a fundraising advantage or
personal wealth, then you are denied
access. Instead of freedom of speech,
you have only the freedom to say noth-
ing.

So let us be done with this phony
charge that spending limits are some-
how an attack on freedom of speech. As
Justice Byron White points out, clear
as a bell, in his dissent, both contribu-
tion limits and spending limits are
neutral as to the content of speech and
are not motivated by fear of the con-
sequences of the political speech in
general.

Mr. President, every Senator realizes
that television advertising is the name
of the game in modern American poli-
tics. In warfare, if you control the air,
you control the battlefield. In politics,
if you control the airwaves, you con-
trol the tenor and focus of a campaign.

Probably 80 percent of campaign
communications take place through
the medium of television. And most of
that TV airtime comes at a dear price.
In South Carolina, you’re talking be-
tween $1,000 and $2,000 for 30 seconds of
primetime advertising. In New York
City, it’s anywhere from $30,000 to
$40,000 for the same 30 seconds.

The hard fact of life for a candidate
is that if you’re not on TV, you’re not
truly in the race. Wealthy challengers
as well as incumbents flushed with
money go directly to the TV studio.
Those without a fundraising advantage
or personal wealth are sidetracked to
the time-consuming pursuit of cash.

The Buckley decision created a dou-
ble bind. It upheld restrictions on cam-
paign contributions, but struck down
restrictions on how much candidates
with deep pockets can spend. The Court
ignored the practical reality that if my
opponent has only $50,000 to spend in a
race and I have $1 million, then I can
effectively deprive him of his speech.
By failing to respond to my advertis-
ing, my cash-poor opponent will appear
unwilling to speak up in his own de-
fense.

Justice Thurgood Marshall zeroed in
on this disparity in his dissent to
Buckley. By striking down the limit on
what a candidate can spend, Justice
Marshall said, ‘‘It would appear to fol-
low that the candidate with a substan-
tial personal fortune at his disposal is
off to a significant head start.’’
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Indeed, Justice Marshall went fur-

ther: He argued that by upholding the
limitations on contributions but strik-
ing down limits on overall spending,
the Court put an additional premium
on a candidate’s personal wealth.

Justice Marshall was dead right and
Ross Perot and Steve Forbes have
proved it. Massive spending of their
personal fortunes immediately made
them contenders. Our urgent task is to
right the injustice of Buckley versus
Valeo by empowering Congress to place
caps on Federal campaign spending. We
are all painfully aware of the uncon-
trolled escalation of campaign spend-
ing. The average cost of a winning Sen-
ate race was $1.2 million in 1980, rising
to $2.9 million in 1984, and skyrocket-
ing to $3.1 million in 1986, $3.7 million
in 1988, and up to $4.3 in 1996. To raise
that kind of money, the average Sen-
ator must raise over $13,800 a week,
every week of his or her 6-year term.
Overall spending in congressional races
increased from $446 million in 1990 to
more than $724 million in 1994—almost
a 70-percent increase in 4 short years. I
predict that when the final FEC re-
ports are compiled for 1996, that figure
will go even higher.

This obsession with money distracts
us from the people’s business. It cor-
rupts and degrades the entire political
process. Fundraisers used to be ar-
ranged so they didn’t conflict with the
Senate schedule; nowadays, the Senate
schedule is regularly shifted to accom-
modate fundraisers.

I have run for statewide office 16
times in South Carolina. You establish
a certain campaign routine, say, shak-
ing hands at a mill shift in Greer, visit-
ing a big country store outside of
Belton, and so on. Over the years, they
look for you and expect you to come
around. But in recent years, those mill
visits and dropping by the country
store have become a casualty of the
system. There is very little time for
them. We’re out chasing dollars.

During my 1992 reelection campaign,
I found myself raising money to get on
TV to raise money to get on TV to
raise money to get on TV. It’s a vicious
cycle.

I remember Senator Richard Russell
saying: ‘‘They give you a 6-year term
in this U.S. Senate: two years to be a
statesman, the next 2 years to be a pol-
itician, and the last 2 years to be a
demagogue.’’ Regrettably, we are no
longer afforded even 2 years as states-
men. We proceed straight to politics
and demagoguery right after the elec-
tion because of the imperatives of rais-
ing money.

My proposed constitutional amend-
ment would change all this. It would
empower Congress to impose reason-
able spending limits on Federal cam-
paigns. For instance, we could impose a
limit of, say, $800,000 per Senate can-
didate in a small State like South
Carolina—a far cry from the millions
spent by my opponent and me in 1992.
And bear in mind that direct expendi-
tures account for only a portion of

total spending. For instance, my 1992
opponent’s direct expenditures were
supplemented by hundreds of thou-
sands of dollars in expenditures by
independent organizations and by the
State and local Republican Party.
When you total up spending from all
sources, my challenger and I spent
roughly the same amount in 1992.

And incidentally, Mr. President, let’s
be done with the canard that spending
limits would be a boon to incumbents,
who supposedly already have name rec-
ognition and standing with the public
and therefore begin with a built-in ad-
vantage over challengers. Nonsense. I
hardly need to remind my Senate col-
leagues of the high rate of mortality in
upper chamber elections. And as to the
alleged invulnerability of incumbents
in the House, I would simply note that
well over 50 percent of the House mem-
bership has been replaced since the 1990
elections and just 3 weeks ago we swore
in 15 new Senators.

I can tell you from experience that
any advantages of incumbency are
more than counterbalanced by the ob-
vious disadvantages of incumbency,
specifically the disadvantage of defend-
ing hundreds of controversial votes in
Congress.

Moreover, Mr. President, I submit
that once we have overall spending
limits, it will matter little whether a
candidate gets money from industry
groups or from PAC’s or from individ-
uals. It is still a reasonable amount
any way you cut it. Spending will be
under control, and we will be able to
account for every dollar going out.

On the issue of PAC’s, Mr. President,
let me say that I have never believed
that PAC’s per se are an evil in the
current system. On the contrary, PAC’s
are a very healthy instrumentality of
politics. PAC’s have brought people
into the political process: nurses, edu-
cators, small business people, senior
citizens, unionists, you name it. They
permit people of modest means and
limited individual influence to band to-
gether with others of mutual interest
so their message is heard and known.

For years we have encouraged these
people to get involved, to participate.
Yet now that they are participating,
we turn around and say, ‘‘Oh, no, your
influence is corrupting, your money is
tainted.’’ This is wrong. The evil to be
corrected is not the abundance of par-
ticipation but the superabundance of
money. The culprit is runaway cam-
paign spending.

To a distressing degree, elections are
determined not in the political mar-
ketplace but in the financial market-
place. Our elections are supposed to be
contests of ideas, but too often they de-
generate into megadollar derbies,
paper chases through the board rooms
of corporations and special interests.

Mr. President, I repeat, campaign
spending must be brought under con-
trol. The constitutional amendment
Senator SPECTER and I have proposed
would permit Congress to impose fair,
responsible, workable limits on Federal

campaign expenditures and allow
States to do the same with regard to
State and local elections.

Such a reform would have four im-
portant impacts. First, it would end
the mindless pursuits of ever-fatter
campaign war chests. Second, it would
free candidates from their current ob-
session with fundraising and allow
them to focus more on issues and ideas;
once elected to office, we wouldn’t
have to spend 20 percent of our time
raising money to keep our seats. Third,
it would curb the influence of special
interests. And fourth, it would create a
more level playing field for our Federal
campaigns—a competitive environment
where personal wealth does not give
candidates an insurmountable advan-
tage.

Finally, Mr. President, a word about
the advantages of the amend-the-Con-
stitution approach that I propose. Re-
cent history amply demonstrates the
practicality and viability of this con-
stitutional route. Certainly, it is not
coincidence that five of the last seven
amendments to the Constitution have
dealt with Federal election issues. In
elections, the process drives and shapes
the end result. Election laws can skew
election results, whether you’re talk-
ing about a poll tax depriving minori-
ties of their right to vote, or the ab-
sence of campaign spending limits giv-
ing an unfair advantage to wealthy
candidates. These are profound issues
which go to the heart of our democ-
racy, and it is entirely appropriate
that they be addressed through a con-
stitutional amendment.

And let’s not be distracted by the ar-
gument that the amend-the-Constitu-
tion approach will take too long. Take
too long? We have been dithering on
this campaign finance issue since the
early 1970’s, and we haven’t advanced
the ball a single yard. All-the-while the
Supreme Court continues to strike
down campaign limit after campaign
limit. It has been a quarter of a cen-
tury, and no legislative solution has
done the job.

Except for the 27th amendment, the
last five constitutional amendments
took an average of 17 months to be
adopted. There is no reason why we
cannot pass this joint resolution, sub-
mit it to the States for a vote, and rat-
ify the amendment in time for it to
govern the 1998 election. Once passed
by the Congress, the joint resolution
goes directly to the States for ratifica-
tion. Once ratified, it becomes the law
of the land, and it is a Supreme Court
challenge.

And, by the way, I reject the argu-
ment that if we were to pass and ratify
this amendment, Democrats and Re-
publicans would be unable to hammer
out a mutually acceptable formula of
campaign expenditure limits. A Demo-
cratic Congress and Republican Presi-
dent did exactly that in 1974, and we
can certainly do it again.

Mr. President, this amendment will
address the campaign finance mess di-
rectly, decisively, and with finality.
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The Supreme Court has chosen to ig-
nore the overwhelming importance of
media advertising in today’s cam-
paigns. In the Buckley decision, it pre-
scribed a bogus if-you-have-the-money-
you-can-talk version of free speech. In
its place, I urge the Congress to move
beyond these acrobatic attempts at
legislating around the Buckley deci-
sion. As we have all seen, no matter
how sincere, these plans are doomed to
fail. The solution rests in fixing the
Buckley decision. It is my hope that as
the campaign financing debate unfolds,
the majority leader will provide us
with an opportunity to vote on this
resolution—it is the only solution.

I now yield 5 minutes to the distin-
guished colleague from California, Sen-
ator BOXER.

The PRESIDING OFFICER. The Sen-
ator from California is recognized to
speak for 5 minutes.

Mrs. BOXER. Mr. President, I am
proud to stand with Senator HOLLINGS
and Senator BYRD and many other Sen-
ators today in support of Senate Joint
Resolution 18. This measure proposes a
constitutional amendment to allow the
Congress to limit the amount of money
that is spent on campaigns. I treasure
the Constitution of the United States
of America and never have I stood on
the floor of the Congress supporting
such a measure, except for the equal
rights amendment and this measure. It
is very rare that I stand to amend this
Constitution. But we are about to lose
our democracy. It is that serious. I
think what Senator HOLLINGS has come
up with here is a way to save this de-
mocracy. So, I am so proud to be a co-
sponsor of his measure.

Total campaign spending for general
election congressional races has in-
creased more than sixfold in the past 20
years. The total amount of money
raised by Republicans and Democrats
in 1996 was almost $900 million. In my
own reelection campaign, I believe that
it could cost at least $20 million. I
come from California. We have 33 mil-
lion people. And $20 million would ac-
tually be less than what was spent sev-
eral years ago to win a U.S. Senate
seat. It is an unbelievable amount.

So it is undeniable that there is an
extraordinary amount of money in po-
litical campaigns. The amounts are
growing and unfortunately, in my
view, some partisan observers of our
political system do not even see it as a
problem. I have heard responses such
as, ‘‘So what?’’ Or, ‘‘Money is the
American way.’’ Or ‘‘The problem isn’t
too much money, it is too little
money.’’ And the most ludicrous I
thought, ‘‘We spend more advertising
dollars on yogurt than we do on cam-
paigns.’’ I strongly disagree with the
notion that money in politics is not a
problem. It is a serious problem, under-
mining our democracy, depressing
voter turnout, and, frankly, depressing
the American people who should be de-
pressed that their elected officials have
to spend so much time away from their
official duties.

Let me talk about the California
race. Today, a Senate candidate in
California can expect to have to raise
up to $10,000 a day, including Saturday
and Sunday, 365 days a year, for 6 full
years. Imagine, $10,000 a day, 7 days a
week, 365 days a year, for a full 6 years.
That is too much time away from
work, too much time away from doing
the kinds of things that we want to do
here, making life better for people. I
resent it. And I am so proud to be able
to support this constitutional amend-
ment. Anyone who supports reform,
therefore, has to support this. Because
of the Supreme Court decision, we can-
not control spending unless we pass
this Hollings amendment. The Supreme
Court decision discriminates against
potential candidates who do not have a
lot of personal wealth. The talent pool
for the House and Senate is declining
because of the amount of money that is
needed to be raised.

I want to talk a minute about the
Supreme Court decision—which I know
my colleagues, who are attorneys, who
understand it, perhaps, in a deeper
fashion, have already done—but I want
to talk about it from a commonsense
point of view, and as someone who
loves this Constitution. I think the Su-
preme Court was just completely
wrong on this Buckley versus Valeo de-
cision that said that Congress could
not put a cap on campaign spending.
Freedom of speech is the most precious
and most important of all the rights
guaranteed in our Constitution. But, it
seems to me, if you equate money with
speech you are demeaning speech. You
are demeaning speech. Not everything
can be equated with the dollar. Free
speech goes far beyond that. And what
about the speech of the candidates who
do not have personal wealth? What
about their speech? When someone
comes in who is worth $200 million, $300
million, and throws $30, $40 million
into a race—we have had that in Cali-
fornia. What happens to the people who
cannot afford to put their own money
in a race? What happens to their
speech?

So, it seems to me what the Court
has done in Buckley is to support the
speech of the wealthy candidates, not
the speech of those of us who cannot
afford to put those millions of dollars
into place.

The PRESIDING OFFICER. The time
of the Senator from California has ex-
pired.

Mrs. BOXER. Mr. President, I ask for
2 additional minutes.

Mr. HOLLINGS. I so yield.
The PRESIDING OFFICER. The Sen-

ator from California is recognized for 2
additional minutes.

Mrs. BOXER. If money is speech, as
the Supreme Court says, then more
money must be more persuasive
speech, and those ideas with the most
money behind them will tend to pre-
vail.

This is un-American. I am a product
of public schools. I go toe to toe here
with people who went to Harvard and

Yale and all those expensive schools.
My schooling was free, from kinder-
garten all the way through college. It
is the American way, to give us all
that level playing field. We do not have
a level playing field if we have to live
with Buckley versus Valeo. It is an un-
American decision. It is wrong. It is
elitist. Ideas should prevail because of
their inherent worth, not because they
were able to be hyped in 30-second com-
mercials.

By the way, sometimes these com-
mercials are not even ideas, they are
terrible attacks on other candidates.
So they are not even ideas, but some-
how they are worth so much because an
individual may have the money.

‘‘Money is speech’’ subverts the no-
tion that ideas, not commercials, are
the heart of the expression that the
first amendment protects.

My colleague, Senator HOLLINGS, who
has been so eloquent and so persuasive
in this debate was right when he said—
and I quote—‘‘Our democracy must be
saved from this excess.’’

Mr. President, it is time to go back
to the original meaning of the first
amendment, overturn Buckley versus
Valeo and allow Congress to set spend-
ing limits that are fair for all congres-
sional races. I can think of no more im-
portant issue than this one to be deal-
ing with at this time as the furor
swirls around all these large campaign
contributions. Well, folks, those are
the rules. Those are the rules. We allow
it in the current system. We need to
change the current system. To do that
we need to pass the Hollings resolu-
tion.

I thank you very much and I yield
the floor.

Mr. HOLLINGS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from South Carolina.
Mr. HOLLINGS. Let me thank the

distinguished colleague from Califor-
nia. She has spoken to the reality of
what we really are confronting.

I do not know how you run a race in
the State of California. Mr. Huffington,
of your State, spent $30 million of his
own money to run for Senate and lost.
Last week the Senator from Nevada
suggested that all Mr. Huffington needs
to do would be come to Nevada. In Ne-
vada he could run a fine campaign for
$10 million. He could move, saving $20
million of his money, down to the
State of Nevada and win, so to speak,
with the $10 million. We know we know
as in warfare, he who rules the air con-
trols the battlefield. And he who rules
the airwaves in politics controls the
election.

And it is just that cold, hard reality
that the Senator from California has
spoken to. I am most grateful for her
leadership on this particular score.

Going right back, Mr. President, to
1974 and the passage of the Federal
Election Campaign Act, in the after-
math of Watergate. We acted to-
gether—Republicans and Democrats
and said with a strong vote that we
shall not have the Government up for
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sale and that we had to limit spending
in campaigns.

So in the 1974 act we limited the indi-
vidual amount of a contribution. In
short, we limited the free speech. Con-
gress did that after a studied debate.
We limited the spending of the inde-
pendent groups at that particular time.
We limited the spending of the politi-
cal action committees. We limited the
spending of the individual candidates’
own personal wealth, and we limited
the overall spending. So the manifest
intent in 1974 was to limit what my op-
ponents now characterize as free
speech.

In the 1976, Buckley decision, the
Court went along with Congress’ effort
to limit an individual’s free speech.
When it comes to an individual’s con-
tribution, they said fine, it is constitu-
tional to limit the spending or free
speech of independent groups or of po-
litical action committees.

On the other hand, the Court then
said, expenditures, they are not lim-
ited. Any limit on expenditures would
be a violation of the first amendment.
Now, that left us with a dilemma, the
rich candidate or the candidate with a
fundraising advantage, he has got un-
limited speech because he does not
have limits. This and the unlimited
spending by candidates has become a
cancer on the body politic. Combined
spending of both political parties has
gone up, as the Senator from California
said, to almost a billion dollars.

So, Mr. President, what we have here
is a terrible dilemma. We wrestled with
it for 10 years after that 1976 decision
until the mid-1980’s when I first intro-
duced a joint resolution to amend the
Constitution and provide Congress the
authority to limit campaign spending.
We did not have a Pavlovian kind of re-
action of ‘‘Ipso facto, just run. Let’s go
ahead and amend the Constitution.’’
We did it after numerous attempts to
correct the problem. First it was Com-
mon Cause, they said we ought to pub-
licly finance. Time and time again,
Congress rejected public financing. Op-
ponents characterized it as food stamps
or welfare for politicians. So that is
not going to fly.

We tried individual voluntary restric-
tions. If we voluntarily limited, then
you can get free time, free television
time, free mailings and other benefits.

We were never able to come to grips
with reform largely because of the
Buckley decision. As Chief Justice
Burger said in his dissenting opinion,
expenditures and contributions were
two sides of the same coin, and to try
to limit the one and not the other
would not wash. That was Chief Justice
Burger’s characterization of the deci-
sion.

So we are not coming here as just
politicians, but with the support of the
best of jurists who have come over the
years and criticized the Buckley deci-
sion. J. Skelly Wright in the Yale Law
Journal said that there was nothing in
the first amendment that commits us
to the dogma that money is speech.

So after trying for 10 years I intro-
duced a constitutional amendment. At
that time, we believed perhaps the
Court itself saw the practical and the
scandalous effect the decision had had
and that they would reverse their own
decision.

But please, my gracious, Mr. Presi-
dent, they shot that idea with last
years Colorado Republican Party ver-
sus FEC decision and now ‘‘Katie, bar
the door. The sky is the limit.’’

Now what do we have? We have the
practical effect of absolutely no limits.
Business leaders now say, ‘‘Senator,
you know, we thought that we sort of
had done our part when we gave our
$1,000. Now after that Colorado decision
the telephone rings off the hook. Now I
want $100,000.’’ ‘‘What in the world has
happened to you all here in Washing-
ton?’’

They think this is the result of a con-
gressional decision.

Back in 1974 the Congress agreed, in
a bipartisan fashion—not partisan—
that we could only ask for that $1,000.
That is no longer the case.

I refer to an article in the Monday
Washington Post, ‘Parties’ Congres-
sional Campaign Committees Took in
Millions in ‘Soft Money’ in 1995–96.’’
This is the practical effect of the Colo-
rado decision.

This soft money represents independ-
ent contributions that, under the Colo-
rado decision, can be spent on congres-
sional campaigns so long as you cannot
prove categorically it was coordi-
nated—even though it went for the
benefit an individual candidate. In that
case, they just started savaging a po-
tential candidate way ahead of time on
the radio.

Even though the Court is limiting
the individual contributions, the PAC
contributions, and right on down the
line, now they say, ‘‘Well, after all,
just go ahead with the so-called soft
money,’’ so that practically congres-
sional committees have no limits. As
the chart shows the committees re-
ceived ‘‘donations of as much as
$735,000 from a single corporation,
$310,000 from a union, and $250,000 from
an individual from January 1, 1995,
through December 31, 1996.’’

The National Republican Senatorial Cam-
paign Committee raised near $27 million in
these unregulated donations in the election
year, about three times the total 4 years ear-
lier. The Democratic Senatorial Campaign
Committee actively solicited soft money for
the first time in the 1995–96 campaign, col-
lecting about $14 million compared with the
$566,111 in 1991–1992.

So, you see, both parties just went
running amok.

In response to my distinguished
friend from Texas, who last week said
on this floor that the Republican Party
was the poor party and the Democrats
were rich, I suggest a look at this
chart.

Mr. President, I ask unanimous con-
sent that the article and the chart be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Mar. 17, 1997]
PARTIES’ CONGRESSIONAL CAMPAIGN COMMIT-

TEES TOOK IN MILLIONS IN ‘‘SOFT MONEY’’ IN
1995–96

(By Charles R. Babcock)
While congressional and public attention

has been focused on the large donations the
Democratic National Committee solicited
for the 1996 elections, the congressional arms
of both parties—whose stated purpose is
helping to elect federal officials—were busy
raking in unlimited ‘‘soft money’’ as well.

Corporations and labor unions may not
give directly to federal candidates, and indi-
viduals are limited to giving $1,000 to a can-
didate per election and $20,000 a year to a
party committee. But most national party
committees have been raising money outside
the federal limits, often in $50,000 and
$100,000 chunks. This soft money is supposed
to be used toward administrative costs and
party-building activities such as get-out-the-
vote drives.

Federal Election Commission records, ana-
lyzed by Common Cause, which is pushing to
ban soft money as part of reforming the way
federal campaigns are financed, show the
congressional committees had donations of
as much as $735,000 from a single corpora-
tion, $310,000 from a union and $250,000 from
an individual from Jan. 1, 1995, through Dec.
31, 1996.

The National Republican Senatorial Com-
mittee raised nearly $27 million in these un-
regulated donations in the election cycle,
about three times the total four years ear-
lier. The Democratic Senatorial Campaigns
Committee actively solicited soft money for
the first time in the 1995–96 campaign, col-
lecting about $14 million, compared with
$566,111 in 1991–92.

On the House side, the National Repub-
lican Congressional Committee raised nearly
$19 million in soft money, three times as
much as it raised four years earlier. The
Democratic Congressional Campaign Com-
mittee raised nearly $12 million, compared
with $4.4 million in 1991–92.

FEC rules require that a percentage of the
soft money the committees raised be trans-
ferred to state and local candidates. The
practice has caused some controversy, with
Sen. Dianne Feinstein (D–Calif.) complaining
that the DSCC shouldn’t be in that business
after she learned it had spent more than $1
million on state candidates in California.

The NRSC transferred $2.7 million to New
York state candidates and committees, with
state Democrats complaining that commit-
tee Chairman Alfonse M. D’Amato (R–N.Y.)
did so to shore up the party structure for his
reelection run in 1998.

To
DSCC

To
DCCC

Gave $75,000 or more to one of the Democratic
committees:

American Federation of State County & Mu-
nicipal Employees ........................................ $310,000 $272,500

Federal Express Corp ........................................ 250,125 7,500
Philip Morris Cos .............................................. 237,500 192,768
Peter B. Lewis (Progressive Corp.) ................... 225,000 0
Connell Rice & Sugar Co ................................. 200,000 207,000
Association of Trial Lawyers of America* ........ 193,500 32,800
Loral Corp.* ...................................................... 155,500 75,000

Bernard L. Schwartz ..................................... 155,500 70,000
Archer Daniels Midland Co ............................... 155,000 80,000
RJR Nabisco Inc.* ............................................. 143,353 97,550

RJ Reynolds Tobacco .................................... 75,853 51,300
Mashantucket Pequot Tribe* ............................ 139,000 105,000
American Airlines .............................................. 121,333 97,033
MCI Telecommunications Corp ......................... 110,193 94,950
Sullivan & Liapakis PC* .................................. 100,000 125,000

Pamela Liapakis ........................................... 75,000 0
AT&T Corp ......................................................... 99,980 20,500
Walt Disney Co.* .............................................. 92,500 60,050
Summit Technology Inc .................................... 88,599 0
Orin Kramer (Kramer Spellman LP) ................. 82,500 0
Joseph E. Seagram & Sons Inc.* ..................... 80,000 95,000

Edgar M. Bronfman Sr ................................. 80,000 80,000
MacAndrews & Forbes Holding Inc.* ............... 76,000 10,000

NHCG Management Corp ............................. 50,000 0
Time Warner Inc.* ............................................ 69,918 75,000
Eli Lilly & Co .................................................... 61,500 113,100
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To

DSCC
To

DCCC

AFL–CIO ............................................................ 52,000 122,500
Michael Bloomberg (Bloomberg Financial Mar-

kets) ............................................................. 50,000 100,000
SBC Communications ....................................... 43,792 122,798
Flo-Sun Sugar Co.* .......................................... 40,000 92,000
United Food & Commercial Workers ................ 35,000 171,500
Laborers’ International Union of North America 35,000 75,000
American Federation of Teachers ..................... 30,000 85,500
Atlantic Richfield Co ........................................ 19,000 126,800
Wade E. Byrd (Berry & Byrd) ........................... 10,000 75,000
E. & J. Gallo Winery .......................................... 7,500 80,700
Don Henley (musician) ..................................... 0 150,000
Charles N. Davenport (SeaWest Inc.) ............... 0 110,000
Service Employees International Union ............ 0 100,000

*Includes contributions from executives and/or affiliates.
Source: Common Cause from Federal Election Commission records.

To
NRSC

To
NRCC

Gave $75,000 or more to one of the Republican
committees:

Phillip Morris Cos ............................................. $735,338 $353,432
News Corp.* ...................................................... 518,200 201,500

Anna M. Murdoch ......................................... 250,000 0
DLO Corp. ..................................................... 125,000 0
News America Publishing Inc. ..................... 65,000 150,000

RJR Nabisco Inc.* ............................................. 287,500 175,950
R.J. Reynolds Tobacco Co. ........................... 107,500 19,500

Foster Friess (Friess Associates Inc.) .............. 259,900 30,000
Atlantic Richfield Co.* ..................................... 217,000 180,400
Union Pacific Corp.* ......................................... 191,500 49,500

Anschutz Corp. ............................................. 50,000 0
Tobacco Institute .............................................. 187,100 84,000
Brown & Williamson Tobacco Corp. ................. 170,000 282,500
Federal Home Loan Mortgage Corp. ................. 165,000 85,000
Flo-Sun Sugar Co.* .......................................... 164,500 59,500
American Financial Group * ............................. 160,000 270,000
Carl Lindner ...................................................... 0 150,000
Bear Stearns & Co. .......................................... 160,000 10,000
Archer Daniels Midland Co. .............................. 155,000 50,000
MacAndrews & Forbes Holding Inc.* ............... 150,000 10,000

Revlon Group Inc. ......................................... 100,000 10,000
924 Bel Aire Corp. ....................................... 50,000 0

Chevron Corp. ................................................... 145,200 133,850
Glaxo Wellcome Inc.* ........................................ 141,100 0
CSX Corp. .......................................................... 139,712 42,500
Association of Trial Lawyers of America .......... 138,600 37,500
MBNA Corp.* ..................................................... 135,000 0
AT&T Corp.* ...................................................... 133,295 78,545
Joseph E. Seagram & Sons Inc.* ..................... 130,000 140,000
Walt Disney Co.* .............................................. 130,000 25,250

BankAmerica Corp. ....................................... 128,700 105,500
U.S. Tobacco Co. ............................................... 121,000 82,900
Time Warner Inc. .............................................. 120,000 100,000
NYNEX Corp.* ................................................... 119,600 191,750
Circus Circus Enterprises Inc. .......................... 115,000 25,000
United Technologies Corp. ................................ 115,000 95,500
Schering-Plough Corp. ...................................... 112,585 135,000
Stephens Inc.* .................................................. 112,500 47,500
PaineWebber Group Inc.* ................................. 110,000 50,000
Beneficial Corp. ................................................ 109,500 15,000
TECO Energy ..................................................... 105,100 0
WMX Technologies Inc. ..................................... 103,900 59,000
John J. Cafaro (Cafaro International) ............... 103,200 0
Federal Express Corp. ....................................... 103,000 46,900
Gateway 2000 * ................................................ 100,000 0
Ronald S. Lauder (Estee Lauder Cosmetics) ... 100,000 100,000
Loews Corp. * .................................................... 100,000 120,000

CNA Financial Corp. ..................................... 52,500 62,500
Lorillard Tobacco .......................................... 47,500 57,500

Mirage Resorts Inc. .......................................... 100,000 150,000
Blue Cross & Blue Shield Association * .......... 96,500 115,658
Exxon Corp. ....................................................... 95,000 45,000
British Petroleum (BP Oil) * ............................. 94,000 55,829

BP Exploration & Oil Inc. ............................. 56,000 29,000
Public Securities Association ........................... 94,000 118,200
Goldman Sachs * .............................................. 91,390 2,250
Merrill Lynch & Co. ........................................... 90,000 61,000
Sprint Corp. * .................................................... 89,673 41,400
Viacom International Inc.* ............................... 82,700 10,000
Great Western Financial Corp. ......................... 82,000 40,000
MCI Telecommunications Corp. ........................ 82,000 44,718
Prudential Insurance Co. of America * ............ 78,100 103,950

Prudential Securities Inc. ............................. 55,000 48,000
Occidental Petroleum Corp. * ........................... 77,000 67,750
Federal National Mortgage Association ............ 75,000 10,000
Forstmann Little & Co.* ................................... 73,000 162,000

Theodore J. Forstmann ................................. 50,000 150,000
Smokeless Tobacco Council Inc. ...................... 72,100 112,500
National Association of Realtors ...................... 67,200 93,000
Enron Corp.* ..................................................... 55,000 115,000
US West Inc. ..................................................... 53,000 98,400
Textron Inc. ....................................................... 51,500 134,700
Pfizer Inc. .......................................................... 50,000 71,000
Ashland Oil Inc. ................................................ 48,000 88,810
Boeing Co. ........................................................ 47,000 115,700
Amgen Inc. ........................................................ 40,000 95,000
Pacific Telesis Group ........................................ 37,200 75,200
American Insurance Association ...................... 36,100 75,250
SBC Communications * .................................... 35,000 153,100
Anheuser-Busch Co. ......................................... 27,500 107,750
Interface Group Inc. .......................................... 20,000 100,000
Chemical Manufacturers Association ............... 17,000 84,500

Note: This list includes contributions to the Republican Senate-House Din-
ner Committee and the Democratic Congressional Dinner Committee, which
split their proceeds between their parties’ House and Senate campaign com-
mittees.

Mr. HOLLINGS. Mr. President, ac-
cording to the Federal Election Com-

mission, the total amount of money
raised overall, hard and soft money, in
1996, by the Republicans was $548.7 mil-
lion and by the Democrats was $332.3
million.

So, the Democrats scramble every-
where. To the embarrassment of all of
us both Democrat and Republican, but
my opponents do not want to recognize
that.

I got a call from my distinguished
colleague, the Senior Senator from
Alabama. I understand he took the
floor yesterday. Five times he has been
a cosponsor of this particular joint res-
olution for a constitutional amend-
ment. Now he is worried about the free-
dom of speech. You see now, the Sen-
ator from Alabama seems to have lost
his freedom of speech. It is a sad, sad,
commentary, Mr. President, but that is
exactly what is happening. The other
side says, look, here we have the ad-
vantage of money overwhelmingly, and
that is our advantage in politics, and
we are not going to give it up, so let us
hide behind the First Amendment. It is
a very shameful performance, a dog-
and-pony show, coming up here and
saying we should not amend the Con-
stitution, we should not think of it.
The very people saying that and
quoting Patrick Henry have voted to
amend the Constitution relative to the
burning of the flag—the very speakers
that have taken the floor. I have seen
hypocrisy before, but not like this.

Then they come saying ‘‘Well, you
know, we are not spending enough
money in campaigns. What could hap-
pen,’’ under this amendment is, ‘‘the
Congress could legislate us into incum-
bency, whereby you would never be op-
posed.’’

They use Patrick Henry to defend
their actions. He once cried, ‘‘Peace,
peace, there is no peace.’’ Here today
we cry ‘‘Free speech, free speech, there
is no free speech.’’ In politics it is paid
speech we are talking about. As for me,
give me this constitutional amendment
to save democracy.

Justice Jackson said that the Con-
stitution is not a suicide pact, Mr.
President. In that context, I will re-
view several of the most recent con-
stitutional amendments and show their
relative significance to the pending
amendment. Amendment No. 27 has to
do with the compensation of Senators
and Representatives. Certainly, this is
more important than the 27th amend-
ment. The 26th amendment has to do
with the voting age. If they can change
the voting age, they can certainly
change the money limit. This is more
important than the 26th amendment.
The 25th amendment had to do with
the succession in office. This is far
more important a problem. We deal
with this each and every day—day in
and day out, exacerbating, getting
worse and worse, turning elections into
auctions. And going right to the 24th
amendment, the poll tax. Well, we said
in the 24th amendment that you cannot
separate voters financially. That is ex-
actly what Buckley has done. Those

who have the money can shout to the
rooftops. Those without money can get
lockjaw—just hush, you cannot com-
pete. The last five or six amendments,
Mr. President, we have shown have
been adopted in about a 20-month pe-
riod. You can bet your boots that this
could easily be adopted in 1998.

What we have here is an amendment
that is neutral. We do not say limit
spending or not limit. We merely au-
thorize the States and the Federal Gov-
ernment to limit spending. Here we are
asking for a right.

Here this devolution crowd that
keeps coming up here and saying, ‘‘re-
turn government to the states, return
government to the people, let the peo-
ple act,’’ that is what I am trying to
do. Pass my amendment, send it to the
States and let the American people
make the decision. We do not say
‘‘limit.’’ We do not say ‘‘not limit.’’ We
just say give the people’s representa-
tive body—namely, the Congress of the
United States—the authority to limit.
My opponents do not want to give the
people a chance to vote on it.

I reserve the remainder of my time.
The PRESIDING OFFICER. The

Chair advises the Senator from South
Carolina he has 5 minutes 45 seconds
remaining. Senator MCCONNELL has 30
minutes.

The Senator from Utah.
Mr. HATCH. Mr. President, there is a

right way and a wrong way of reform-
ing our system of campaign finance.
The Hollings proposal to amend our
Constitution is simply the wrong way.
It would, in effect, amend the first
amendment to our Constitution to
allow any reasonable restrictions to be
placed on independent campaign ex-
penditures and contributions. Why does
he propose that we amend the first
amendment? Because the Supreme
Court of the United States has held
that restrictions on independent ex-
penditures violate the first amend-
ment’s free speech protection and that
such restrictions could only be justi-
fied upon a showing of a compelling—as
opposed to any reasonable—reason.

The Hollings amendment would gut
the free speech protections of the first
amendment. It would allow the curtail-
ing of independent campaign expendi-
tures that could overcome the natural
advantage that incumbents have. It
would, thus, limit free speech and vir-
tually guarantee that incumbents be
reelected. Thus, the Hollings amend-
ment could change the very nature of
our constitutional democratic form of
Government by establishing what the
Founders of the Republic feared most:
A permanent elite or ruling oligarchy
that dominates us all. Let me explain.

The very purpose of the first amend-
ment’s free speech clause is to ensure
that the people’s elected officials effec-
tively and genuinely represent the pub-
lic. For elections to be a real check on
Government, free speech must be guar-
anteed—both to educate the public
about the issues, and to allow differing
view points to compete in what Oliver



CONGRESSIONAL RECORD — SENATE S2387March 18, 1997
Wendell Holmes called the market
place of ideas.

Simply put, without free speech,
Government cannot be predicated
upon, what Thomas Jefferson termed,
‘‘the consent of the governed.’’ Without
free speech, there can be no govern-
ment based on consent because consent
can never be informed.

The Supreme Court of the United
States recognized this fundamental
principle of democracy in the 1976 case
of Buckley versus Valeo, 424 U.S. 1
(1976). The Court in Buckley recognized
that free speech is meaningless unless
it is effective. In the words of Justice
White, ‘‘money talks.’’ Unless you can
get your ideas into the public domain,
all the homilies and hosannas to free-
dom of speech are just talk. Thus, the
Supreme Court held that campaign
contributions and expenditures are
speech—or intrinsically related to
speech—and that regulating of such
funds must be restrained by the prohi-
bitions of the first amendment.

The Buckley Court made a distinc-
tion between campaign contributions
and campaign expenditures. The Court
found that free speech interests in
campaign contributions are marginal
at best because they convey only a gen-
eralized expression of support. But
independent expenditures are another
matter. These are given higher first
amendment protection because they
are direct expressions of speech.

Consequently, because contributions
are tangential to free speech, Congress
has a sizeable latitude to regulate
them in order to prevent fraud and cor-
ruption. But not so with independent
expenditures. In the words of the
Court:

A restriction on the amount of money a
person or group can spend necessarily re-
duces the quantity of expression by restrict-
ing the number of issues discussed, the depth
of their exploration, and the size of the audi-
ence reached. This is because virtually every
means of communicating in today’s mass so-
ciety requires the expenditure of money.

The Hollings amendment’s allowance
of restrictions on expenditures by Con-
gress and State legislatures would im-
pose direct and substantial restraints
on the quantity of political speech. It
would permit placing drastic limita-
tions on both individuals and groups
from spending money to disseminate
their own ideas as to which candidate
should be supported and what cause is
just. The Supreme Court noted that
such restrictions on expenditures, even
if neutral as to the ideas expressed,
limit political expression at the core of
our electoral process and of the first
amendment freedoms.

Indeed, even candidates under the
Hollings proposal could be restricted in
engaging in protected first amendment
expression.

Justice Brandeis observed, in Whit-
ney versus California, that in our Re-
public, ‘‘public discussion is a political
duty,’’ and that duty will be cir-
cumscribed where a candidate is pre-
vented from spending his or her own

money to spread the electoral message.
That a candidate has a first amend-
ment right to engage in public issues
and advocate particular positions was
considered by the Buckley Court to be
of ‘‘particular importance. . . can-
didates [must] have the unfettered op-
portunity to make their views known
so that the electorate may intel-
ligently evaluate the candidates’ per-
sonal qualities and their positions on
vital public issues before choosing
among them on election day.’’

Campaign finance reform should not
be at the expense of free speech. This
amendment, in trying to reduce the
costs of political campaigns—a noble
goal, I can say—could cost us so much
more; it could cost us our heritage of
political liberty. Without free speech,
our Republic could become a tyranny.
Even the liberal American Civil Lib-
erties Union opposes Senator Hollings-
type approaches to campaign reform
and calls such approaches a ‘‘recipe for
repression.’’

Mr. President, the simple truth is
that there are just too many on the
other side of the aisle that believe that
the first amendment is inconsistent
with campaign finance reform. That is
why they are pushing the Hollings pro-
posal. To quote House minority leader
RICHARD GEPHARDT, ‘‘[w]hat we have is
two important values in direct conflict:
freedom of speech and our desire for a
healthy campaign in a healthy democ-
racy. You can’t have both.’’

Well, I strongly disagree. You can
have both. We have to have both. With-
out both, the very idea of representa-
tive democracy is imperiled. That is
why I oppose the Hollings amendment.
I think the distinguished Member of
the House, Mr. GEPHARDT, is just abso-
lutely wrong. I think if we change the
Constitution to denigrate the first
amendment, we would be absolutely
wrong and it would fly in the face of
what really ought to be done in cam-
paign finance reform, which all of us
would like to have. But until it can be
done in a balanced, reasonable way
that doesn’t prefer one side over the
other, it will never be done. That is one
of the problems. We cannot get it done
in a balanced, decent way that really
evens the odds for everybody in our so-
ciety, rather than stacking them in
favor of one side or the other.

Having said all this, I want to pay
tribute to my colleague, our floor lead-
er on this matter. He has taken a lot of
flack from the media that always
seems to stand up for first amendment
rights and freedoms, until it comes to
this issue. Frankly, I have a lot of re-
spect for our colleague from Kentucky
and the guts he has had to stand up for
free speech and for first amendment
rights more than any other single
Member of Congress. He did it in his
campaign when they made this a major
focal effort of the campaign, and he
still won by a considerable margin over
the opponent who was making this a
focal point.

I think we can have campaign fi-
nance reform, but we won’t have it

until it is fair, balanced, until it effects
all parties and candidates. And we
won’t have it, as far as I am concerned,
unless we protect free speech rights the
way they ought to be protected.

Again, I compliment my colleague
and express my support for his position
on the floor at this time. I express re-
gret to my friend from South Carolina
that I can’t support him on this con-
stitutional amendment.

I yield the floor.
(Mr. ALLARD assumed the chair.)
Mr. MCCONNELL. Mr. President, I

thank my good friend from Utah for his
wonderful contribution to this debate
we have had. It has been a good debate
about the first amendment. I also
thank him very much for his kind re-
marks about my work on this issue.

The Senator from Utah is right. It
hasn’t been easy from time to time be-
cause, as he pointed out, our friends in
the press sometimes think the first
amendment only applies to them. The
first amendment was not crafted just
for the press. It was crafted for all
Americans. The free speech provisions
of the first amendment apply to indi-
viduals, candidates, parties, groups; it
applies to all of these people.

What we have before us today, Mr.
President, is an effort to cut a chunk
out of the first amendment and say
that political discourse in this country
is entitled to less freedom than all
other kinds of speech, all other kinds
of speech. Why, Mr. President, even
pornography and flag burning would
have more protection—more protec-
tion—than political discourse after this
amendment. Because this amendment
would grant to Congress the power to
shut everybody up, Congress being
composed of incumbents, it is reason-
able to assume that Congress would
want to shut up all those people who
are criticizing Congress.

This amendment gives Congress the
power to set reasonable limits—what-
ever that is—on expenditures made,
presumably, by the candidates, in sup-
port of—by people outside the cam-
paigns—in support of the candidate, or
in opposition to the candidate, and the
American Civil Liberties Union said it
could apply to the press as well.

In short, this is a complete reversal
of the kind of speech the Founding Fa-
thers were the most concerned about.
Mr. President, I am confident they
were most concerned about political
discourse, political discussion, political
speech. They were beginning to have
experiences with free press at that
time. But I am confident that what
they were mostly thinking about, when
crafting the first amendment, was po-
litical discourse in the course of politi-
cal campaigns.

So the question is, as the Senator
from Utah and others have pointed out,
it is not whether you are for reform,
but whether you are for the first
amendment. That is what is before us
here today. This ought to be a no-
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brainer. Even Common Cause is against
this proposal. Even the Washington
Post is against this proposal. Even
Senator MCCAIN and Senator FEINGOLD,
I believe, are going to oppose this.

In short, this proposal doesn’t have
any constituency. Even the reform
groups are not for it. Of course, it has
many opponents. There is a coalition—
in fact, I had a press conference with a
coalition just Friday in opposition not
only to this amendment, but also to
McCain-Feingold. The coalition spans
the American political spectrum. At
this press conference Friday, we had
the ACLU and the National Education
Association on the left, and the Chris-
tian Coalition, Right to Life, and the
NRA on the right, and all other groups
in between. What did they all have in
common? These people had never met
each other before. They didn’t want the
Government shutting them up. They
didn’t want the Government taking
them off the playing field in political
discussion in this country. That is
what they all had in common. They
want to be free to criticize us. They
think they have a constitutional right
to do that. They believe this amend-
ment begins to eliminate that right,
and proposals like McCain-Feingold do
the same.

So, Mr. President, this is a very, very
important issue. This vote will be
about whether you support the first
amendment or not, whether you sup-
port political free speech in this coun-
try, not just by candidates, but by
groups, individuals, and parties as well.
This is at the core of our democracy,
and we are having a legitimate discus-
sion here about whether to carve that
out and change that after 210 years.

Mr. President, this is a very, very
significant step in the wrong direction.
I hope that it will be defeated later this
afternoon overwhelmingly. It deserves
to be defeated overwhelmingly. The
goal here is to reverse the Buckley de-
cision, a well-thought-out, well-rea-
soned decision.

In the Buckley case, the Supreme
Court said, ‘‘The first amendment de-
nies Government’’—that is us in here—
‘‘the Government the power to deter-
mine that spending to promote one’s
political views is wasteful, excessive,
or unwise.’’

The Court went on, ‘‘In a free society
ordained by our Constitution, it is not
the Government but the people, indi-
vidually as citizens, candidates, and
collectively as associations and politi-
cal committees, who must retain con-
trol over the quantity’’—how much we
speak—‘‘and the range of debate on
public issues in a political campaign.’’

That pretty well says it all, Mr.
President. At least Senator HOLLINGS,
my good friend from South Carolina,
understands that in order to change
that ruling you really do have to
change the first amendment. That is
what is before us—to change the first
amendment for the first time in 200
years to give the Government the
power to shut up individuals, can-

didates, associations, and political
committees; tell them how much they
may speak, and maybe even what they
may say. Who is to say how far the
Government would go in seeking to
quiet the voices of those who may op-
pose what we are trying to do?

The Court went on. It said, ‘‘A re-
striction on the amount of money a
person or group can spend on political
communication during a campaign nec-
essarily reduces the quantity of expres-
sion by restricting the number of is-
sues discussed, the depth of their explo-
ration, and the size of the audience
reach. This is because virtually every
means of communicating ideas in to-
day’s mass society requires the expend-
iture of money.’’

The Court was recognizing the obvi-
ous, recognizing reality. The Court
went on. It said, ‘‘Even distribution of
the humblest handbill costs money.’’
Further, the Court stated, ‘‘The elec-
torate’s increasing dependence on tele-
vision and radio for news and informa-
tion makes these ‘expenditures’ of
modes of communication indispensable
instruments of effective political
speech.’’

The Court further said, ‘‘There is
nothing invidious, improper, or
unhealthy in a campaign spending
money to communicate.’’ Further, the
Court said, ‘‘The mere growth in the
cost of Federal election campaigns in
and of itself provides no basis’’—they
didn’t equivocate here, Mr. President—
‘‘provides no basis for government re-
strictions on the quantity of campaign
spending.’’ The Court further addressed
the old level-playing-field argument
that we hear so frequently. The Court
said about the level playing field, ‘‘The
concept that the government may re-
strict the speech of some elements of
our society in order to enhance the rel-
ative voice of others is wholly foreign
to the first amendment.’’

The Buckley case was good in 1976,
and it is good in 1997. In fact, the Su-
preme Court in virtually every case in
this field since 1976, since the Buckley
case, has moved further in the direc-
tion of more and more openness in po-
litical discourse in this country. In
other words, they have reaffirmed
Buckley time and time again over the
last 20 years. This is a position the
Court isn’t going to change. And the
Senator from South Carolina, to his
credit, understands that. He under-
stands the Court is not going to shut
up these individuals, groups, can-
didates, and parties. He understands
the Court realizes that this kind of de-
bate is at the heart of what makes
America a great democracy.

The Senator from South Carolina
looks at that and finds it unappetizing.
He finds all of this political discourse
offensive and says we ought to carve a
chunk out of the first amendment for
the first time in 210 years and give to
us here in the Government the power
to control all of this discourse. It
makes us uncomfortable. We don’t like
being criticized. We certainly do not

like these campaigns against us by our
opponents. But we don’t like these out-
side groups either. It makes us uncom-
fortable. They sometimes say bad
things about us. This is a terrible con-
dition, that anybody other than the
press could actually muster the re-
sources to criticize. We had better do
something about it. We had better shut
those folks up. So we will just amend
the first amendment, and we will de-
cide that political speech is somehow
less worthy than other kinds of speech,
and we will take those people off the
playing field, or we will make them re-
port to the Government in advance and
salute before they get permission to
speak.

That is what this is about, Mr. Presi-
dent. That is what this is about. This
constitutional amendment ought to be
defeated resoundingly. It is certainly
my hope that it will be. As I said ear-
lier, it has essentially no constituency
even among those clamoring the loud-
est for some form of campaign finance
reform.

So later this afternoon when we vote
on amending the first amendment for
the first time in 200 years, I hope the
Senate will defeat it overwhelmingly.

Mr. ROTH. Mr. President, there’s an
old joke that might help us put the
current activity surrounding campaign
finance reform into some perspective.
The joke concerns two men who hire a
small plane to go hunting bear. The
pilot, as he drops the hunters off, in-
sists that the plane can only carry two
passengers and one bear on its return
trip. With that warning ringing in
their ears, the hunters go off and even-
tually return with two bears.

The pilot protests that the huge sec-
ond animal will overload the plane.
The hunters remind him that that was
just what he told them last year. They
reminded him that they had given him
an extra $100 the year before, and that
he had let them load both bears. ‘‘So
here’s another $100,’’ they say and then
they pack both carcasses into the rear
of the plane. The plane struggles down
the runway and lifts uncertainly into
the sky. It gets halfway home but then
crashes in the forest. The hunters
crawl from the wreckage and ask the
bruised pilot, ‘‘Where are we?’’ The
pilot looks around and replies, ‘‘Same
place we crashed last year.’’

Today, the debris of scandal associ-
ated with campaign financing is strewn
all about us. The White House is under
siege as one news report after another
brings new information about sus-
pected improprieties. The Govern-
mental Affairs Committee has now
been asked to probe into the illegal and
improper financial practices that may
have taken place in this last election.

What I want to remind my colleagues
is that this is not the first time we
have addressed this issue. In fact, this
is, as Yogi Berra would say, déja vu all
over again.

More than two decades ago, Congress
passed legislation on campaign finance
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reform. That legislation included lim-
its on all contributions and on can-
didate expenditures. It placed limits on
independent expenditures, required dis-
closure, and set limits on the amount
of personal wealth a candidate could
spend on his campaign.

This was done, Mr. President, in 1974.
Following that legislation, however,
the Supreme Court stepped in and deci-
mated the reforms with its decision in
Buckley versus Valeo.

While the courts upheld limits on
campaign contributions, it struck
down the limits on independent ex-
penditures and on the use of personal
wealth. This, in effect, increased the
disparity between the wealthy and the
not-so-wealthy in campaigns. It also
increased the power and impact of
independent expenditures, much of
which focuses on negative advertising.

Each of these serious consequences of
the Supreme Court’s decision created
conditions that were exactly opposite
of what Congress had intended. For ex-
ample concerning independent expendi-
tures, this means that person or group
has unlimited ability to spend money
for or against any candidate, as long as
they do not coordinate their efforts
with the candidates.

Because of the Supreme Court’s deci-
sion, and the rising costs of political
campaigns—costs that can be prohibi-
tive and exclusionary—I remained ac-
tive in trying to find a remedy, a rem-
edy that would result in the kind of
real reform that Congress had in-
tended. Because of Buckley versus
Valeo, it was clear that such reform
could not be achieved by statute, but
that it required a constitutional
amendment. In four consecutive Con-
gresses, Senator HOLLINGS and I intro-
duced constitutional amendments that
would achieve Congress’ goal of com-
plete reform.

In this Congress, Senator HOLLINGS
has reintroduced his constitutional
amendment, and once again I intend to
support it. I intend to support it be-
cause anything short of an amendment
will fail to achieve the conditions nec-
essary for real reform. Statutory re-
forms without a constitutional amend-
ment will create even greater problems
as political money will flow elsewhere
to get around the statutory limita-
tions.

In other words, as restrictions are
placed on certain channels, money will
find its way into other channels—it
will flow through independent expendi-
tures and unlimited personal contribu-
tions, which are protected by the Su-
preme Court’s decisions.

Needless to say, this would further
damage the ability of a sharp, qualified
candidate to win office if he or she did
not have the kind of money that a
wealthy candidate—a candidate who
may even come from out of State—can
bring into a race. Small States like
Delaware would be extremely vulner-
able to the inequities created by these
restrictions.

For over two decades now, reformers
in Congress have been seeking to over-

turn Supreme Court decisions by sim-
ple statute even though the decisions
were based on the first amendment.
That effort is a waste of time for any-
one seeking comprehensive reform. Of
course, if one’s goal is to incapacitate
all candidates who are not wealthy and
to allow the wealthy and the special in-
terests to determine the outcomes of
elections, then perhaps such statutory
reforms will do. But if one’s goal is to
level the playing field, then the solu-
tion must effectively address all the
players and not only the candidates.

So unlike some of my colleagues who
support the pending constitutional
amendment, I cannot support statu-
tory proposals whose effect would be to
weaken the role of candidates and to
strengthen the role of those whose
spending is constitutionally protected.
No statute can limit what the Con-
stitution, as interpreted by the Su-
preme Court, protects.

The Constitution gives us, in these
circumstances, a simple choice: we can
overturn the Supreme Court so that we
can reenact the 1974 campaign finance
law or we can live under the Supreme
Court decision, powerless to enact com-
prehensive reform.

I am glad to see that this basic con-
stitutional fact of life has now been
embraced by the minority leaders in
both Houses. But we need more support
than theirs to achieve the supermajor-
ity in both Houses required to propose
ratification. And that will happen
when those organizations espousing re-
form stop blocking the only path to
real reform.

Last week on the floor, opponents of
the pending constitutional amendment
argued that adoption of the proposal
would allow Congress to do all sorts of
unreasonable things, such as outlawing
all campaign expenditures so that in-
cumbents would be reelected. It may be
helpful to recall that 10 years ago the
Hollings proposal did not include the
important word ‘‘reasonable’’ modify-
ing the limits Congress could impose
on campaign expenditures. At that
time, I argued that adding the word
‘‘reasonable’’ would make clear that
judicial review of congressional limits
was intended.

Opponents seem to suggest that the
pending proposal would give Congress
unlimited discretion. That’s not true.
Courts now under the fourth amend-
ment review what is ‘‘unreasonable’’
search and seizure. Under the pending
proposal, courts would review what is
or is not a ‘‘reasonable’’ limit on cam-
paign expenditures.

Opponents also raised the question
whether the proposal would authorize
Congress to limit editorials. I must say
that I never viewed editorials as cam-
paign expenditures, and I believe that
most people have the same view. If
that point needed further clarification,
I would think legislative history could
make clear that editorial coverage is
not intended to be included within the
pending proposal.

Mr. President, campaign finance re-
form must be fair. A constitutional

amendment will allow us to make it
fair. Campaign finance reform must
also look at making races less expen-
sive and more accessible to fine can-
didates who are deterred from running
because of money.

Campaigns can be made less expen-
sive by shortening the campaign sea-
son, and by requiring television sta-
tions to grant free advertising time as
a condition of their Federal licenses.

It’s no secret that the major expense
in the electoral process is buying
media time. I have long been an advo-
cate of free TV for campaigns—going
back to the 1970’s—and I have intro-
duced legislation toward this end.

In 1993, I wrote to President Clinton
seeking his support, and I’m now de-
lighted to see that he has suggested re-
quiring broadcasters to provide free
time for candidates in exchange for
new licenses to provide high-definition
television.

This will be no easy feat. When I first
broached this idea, I could only find
three Senators who would support me.
One was Majority Leader Mike Mans-
field. That was many years ago, and I
must admit we have seen some
progress. The last time I brought this
legislation to the floor, a few years
ago, I received six votes. But perhaps,
in light of the scandal plaguing the
White House, as well as the outcry
from our constituents, this is an idea
whose time has come.

I have talked to my constituents, Mr.
President. I know their feelings on
campaign finance reform. They want
reasonable limitations on campaign ex-
penditures. They want reasonable lim-
its placed on independent expenditures.
And they want shorter campaigns.

It is my sincere hope that as we move
forward in this important debate, we
will achieve these three very basic ob-
jectives, and, unlike our bear hunters,
we will not, in the years to come, find
ourselves in the same situation we are
in now.

Mr. CONRAD. Mr. President, I rise
today in support of Senate Joint Reso-
lution 18, the campaign finance reform
constitutional amendment sponsored
by Senators HOLLINGS and SPECTER.
This constitutional amendment gives
Congress and the States the power to
limit campaign spending. Although I’ve
supported similar constitutional
amendments in the past, this is the
first time I’ve cosponsored such an
amendment.

Amending the Constitution is not
something I take lightly. The Constitu-
tion is the basic law of our land, and
the guarantor of our country’s most
precious rights and liberties. The Con-
stitution has only been changed 27
times—only 17 times since the first 10
amendments, the Bill of Rights, were
adopted in 1789. Voting to amend the
Constitution is perhaps the most im-
portant vote I can cast as a U.S. Sen-
ator. However, it seems to me we have
reached a crisis point with our current
campaign finance system. To put it
simply, campaign spending is out of
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control. It is my belief that this con-
stitutional amendment will help us ad-
dress in a fair and reasonable manner
the chronic problems plaguing our cur-
rent campaign finance system.

In 1974, 23 years ago, Congress passed
the Federal Election Campaign Prac-
tices Act in response to the con-
troversy surrounding the Watergate
scandal. The Federal Election Cam-
paign Practices Act required greater
disclosure by candidates and parties,
restricted cash contributions, and lim-
ited campaign expenditures. In 1976,
the Supreme Court reviewed the con-
stitutionality of the act in Buckley
versus Valeo. In reviewing the case, the
Court struck down the limits on cam-
paign expenditures as an unconstitu-
tional restriction on freedom of speech.
The effect of this decision is that it
equated the unlimited expenditure of
campaign money with the exercise of
free speech. In my view, this decision
was a mistake.

Since that time, Congress has made
numerous attempts at addressing this
decision, particularly during the last 10
years, by putting forth various com-
prehensive campaign finance reform
initiatives. Most of these bills at-
tempted to address the campaign ex-
penditure problem either by providing
a system of public financing or provid-
ing inducements for voluntary spend-
ing limits. During my 10 years in the
Senate, I have supported most of these
proposals. Unfortunately, all of these
initiatives were defeated.

The campaign spending problem was
further exacerbated by the Supreme
Court’s decision last June in the Colo-
rado Republican Party versus FEC. In
that decision, the Court struck down
the spending limits of political parties
in congressional campaigns. This deci-
sion virtually wiped out the remaining
Federal campaign spending limits.

Last year, we saw record amounts of
money spent on campaigns. Republican
and Democratic committees alone
spent $881 million and it has been esti-
mated that more than $4 billion was
spent on campaigns at all levels during
the last election cycle. There is every
indication to believe that the costs of
campaigns will continue to skyrocket.
Some argue that the amount of money
spent on campaigns is insignificant
when compared with the amount we
spend on other facets of our economy.
I think this is a specious comparison.

The current campaign finance system
is out of control and it threatens to
push average Americans out of the
process. Voter cynicism and apathy are
on the increase. In the last election,
voter turnout fell below 50 percent.
Most people understand the corrosive
effect the current campaign finance
system has on our democracy.

The time has come for us to fix this
system by placing reasonable limits on
the amount of money that can be spent
on campaigns. We must restore con-
fidence in our political system. Voting
for this constitutional amendment will
allow us to do just that. I urge my col-

leagues to vote in favor of Senate Joint
Resolution 18.

Mr. FAIRCLOTH. Mr. President, I
rise in strong opposition to the con-
stitutional amendment we are debating
today.

Frankly, I think this amendment is
very dangerous.

It is dangerous anytime you tinker
with the first amendment, our right to
freedom of speech.

I suppose what is most appalling to
me is that we have the tenacity to even
consider this amendment. Two weeks
ago, the Senate could not muster the
fortitude to pass a constitutional
amendment to control Federal spend-
ing.

Now, here we are debating an amend-
ment to limit an individual’s spending.

Mr. President, this demonstrates just
how backward our priorities are.

We can’t control how much the Fed-
eral Government will spend—but we
will presume to tell an individual how
much he or she can spend on political
campaigns.

That is simply unacceptable.
Also, Mr. President, I am not a law-

yer. But the term ‘‘reasonable’’ limits
used in this amendment appears to be
pretty loose.

How can we reasonably restrict what
someone can spend?

How can we reasonably restrict polit-
ical speech?

And the very thought that the Fed-
eral Government—the Congress—would
be setting a reasonable standard is
troubling.

Further, Mr. President, we should
call this for what it really is—the in-
cumbent protection constitutional
amendment.

Everyone knows that if you limit
your opponent’s spending—the better
known incumbent has an advantage.
And under this amendment, we can
limit opposition spending.

This is absurd—the Congress setting
how much our opponents can spend
against us.

Who can possibly hope to challenge
an incumbent if he or she is not al-
lowed to use their own money—how-
ever little or much—in the campaign.

Of course, this amendment probably
puts us on the path to Federal funding
of political campaigns.

Mr. President, I cannot abide the fact
that not only do we pay a politician’s
salary. Now some politicians expect
the citizens to spend their tax dollars
paying for the campaign as well.

We can’t ask the working men and
women of this country to do that.

Further, I would remind my col-
leagues that we have full Federal fund-
ing for Presidential races—and has this
stopped the President from shame-
lessly raising money? The answer is no.

President Clinton didn’t need to sell
the Lincoln bedroom to pay for his
campaign. The taxpayers of this coun-
try paid for every penny of his cam-
paign. We did this so that the Presi-
dent wouldn’t have to be bothered or be
influenced by the fundraising process.

But that apparently did not matter.
His goal was to raise as much money as
possible—beyond that legally permis-
sible for himself—to buy misleading
ads on Medicare.

Federal funding has failed at the
Presidential level—and it won’t work
at the congressional level.

Mr. President, I also have to question
why the minority and the President is
in such a hurry to enact campaign fi-
nance reform.

During 1996, they used the White
House and the executive branch to
squeeze money out of everyone from
banks to Indian tribes.

Now the American public is finding
out about it.

Suddenly, the No. 1 priority of the
Democratic Party is campaign finance
reform.

When the horse is out of the barn, a
horsethief running down the street
telling everyone about it isn’t going to
do any good.

If the front pages weren’t covered in
negative stories about the sordid tales
of DNC and White House fundraising, I
don’t think we would be out here rush-
ing to clutter the Constitution with
supposed campaign reform.

Finally, Mr. President, we never
seem to question why there is so much
money in politics. One reason we have
overlooked is because the Government
is in everyone’s business.

If we weren’t threatening to legislate
and regulate businesses on a daily
basis, perhaps they wouldn’t feel com-
pelled to give large donations.

The best campaign finance reform we
can make here is to get out of Ameri-
cans’ daily lives. They shouldn’t have
to buy access for the purpose of mak-
ing their views heard on legislation
that would be ruinous to the free enter-
prise system.

If we would stop the bad legislation
and regulation—we could stop the bad
campaign finance practices we don’t
like.

Mr. President, I have great respect
for Senator HOLLINGS and Senator
BRYAN, they are both fine Senators
from the other party, but I believe that
on this issue, they have taken a very
dangerous approach by suggesting that
we amend the Constitution.

Thank you, Mr. President.
Mr. MCCONNELL. Mr. President, how

much time do I have remaining?
The PRESIDING OFFICER. The Sen-

ator has 8 minutes.
Mr. MCCONNELL. I retain the re-

mainder of my time.
The PRESIDING OFFICER. The Sen-

ator from South Carolina.
Mr. HOLLINGS. Mr. President, I

yield our remaining time to the distin-
guished Senator from Connecticut.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. I thank the Chair.
I thank my distinguished colleague
from South Carolina.

Mr. President, I am here to express
my support for Senate Joint Resolu-
tion 18, introduced by the Senator from
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South Carolina and the Senator from
Pennsylvania.

If I may, let me just briefly respond
to the statement made by my friend
from Kentucky that there are not any
interest groups supporting this amend-
ment on the left or on the right. I am
not surprised by that. Do you know
who is supporting this amendment?
The unorganized mass of the American
people who do not belong to special in-
terest groups of the left or the right
and who know that something fun-
damentally wrong is happening in our
democracy that is depriving them of
their equal and individual right to af-
fect their government. What is happen-
ing is the unlimited, and I am afraid
corrupting, use of money in America
politics.

Mr. President, I do not come to sup-
porting a constitutional amendment of
any kind, certainly one affecting the
first amendment, lightly. I do not be-
lieve that I have ever supported any
other amendment to the Constitution
that would alter the first amendment.
But I think that the threat to our de-
mocracy from the excess of money in
politics is so serious that it merits—in
fact, it calls out for—support of this
constitutional amendment.

Let’s remember what we are doing
here when we talk about the Buckley
decision. To pass this constitutional
amendment is not to contradict what
the Framers of the Constitution did in
their great work more than 200 years
ago. It is to contradict five of the Mem-
bers of the U.S. Supreme Court, who
gave a rendering of the first amend-
ment that I cannot imagine the Fram-
ers of our Constitution had in mind,
which is that money is speech. It is
hard to believe. The consequences are
serious.

So it is only by supporting this
amendment and giving us the right to
limit the amount of money in politics
that I think we can restore a sense of
integrity and sanity to our campaign
finance system and, if I do say so, to
our democracy.

Mr. President, much of the debate
over this proposed constitutional
amendment has centered on this ques-
tion of the threat to the principle of
free speech. Of course, we all hold that
principle dear. But free speech is not
what is at issue here. Free speech is
about the inalienable God-given right
of all of us to express our points of
view without governmental inter-
ference. That simply is not at issue
here in this proposed amendment, or in
our campaign finance system.

Mr. President, nothing in this
amendment or in any campaign finance
reform package that I have seen that
could be passed here would diminish or
threaten individual Americans’ rights
to express their views about candidates
running for office, or about any prob-
lem or issue in American life. What
would be threatened by this constitu-
tional amendment is what should be
threatened by it, and that is something
entirely different—the ever-increasing

and disproportionate power that those
with money have over our political sys-
tem. As everyone in this Chamber
knows, the spiraling costs of running
for office require all of us to spend
more and more time raising money and
more and more time with those who
give it.

Barely a day goes by in which we do
not learn of an event or a meeting with
elected officials attended only by those
who could afford to give $5,000 or $10,000
or $100,000 or more—sums of money
that are obviously beyond the capacity
of the overwhelming majority of the
American people. And that is threaten-
ing a principle all of us also hold dear,
as dearly as the principle of free
speech, which is the fundamental un-
derlying principle of our democracy. It
is a sacred principle. I say it is sacred
because of that line in the beginning of
the Declaration of Independence: All
men are created equal and we, men and
women of America, are endowed not by
Congress, not by some committee but
by our Creator with the inalienable
right to life, liberty and the pursuit of
happiness.

That principle guarantees that every
person has one vote and each and every
one of us, rich or poor or in between,
has an equal right and an equal ability
to influence the workings of our Gov-
ernment. As it stands now, it is that
sacred principle, the underlying prin-
ciple of all of the rights expressed in
the Bill of Rights in the Constitution,
that is under attack from our cam-
paign finance status quo system, and
that sacred principle that promises to
remain under attack until we do some-
thing to save it and protect it, and that
something, I submit, is quite simply to
limit the influence of money in poli-
tics. I do not see a way to do that with-
out limiting the amount of money
spent in political campaigns, and I do
not see a way to do that constitu-
tionally without passing this constitu-
tional amendment.

Mr. President, nothing less than the
future of our great democracy is at
stake here. Unless we act to reform our
campaign finance system, people with
money will continue to have dispropor-
tionate influence in our system. People
who are not even citizens of the United
States will try to influence our Gov-
ernment’s decision by their use of
money. And the genius of America—
that our citizenship based on our com-
mon creation by God, not our pocket-
book, gives us each equal power to play
a role in our governance—that genius
will continue to be under seige.

Mr. President, I support the constitu-
tional amendment. I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. The Senator
from Kentucky has the remaining
time, 8 minutes.

Mr. MCCONNELL. Mr. President, my
good friend from Connecticut acknowl-
edged that there were no groups agitat-
ing for a constitutional amendment
but the unorganized mass of people
were.

Well, America is a seething cauldron
of special interests. We all belong to
one group or another, many of which
have legitimate issues before the Gov-
ernment. And, of course, we do not
think the group we belong to is a spe-
cial interest. That is the other guy’s
group that is trying to do something I
do not like. But the fact is, the Found-
ers of this country envisioned that we
would be a seething cauldron of inter-
est groups all banding together to peti-
tion the Government, which is another
part of the first amendment. These
people do not want to be pushed off the
playing field. They do not want to be
pushed off the playing field. They
think that their involvement in issues
is important. They think it helps cre-
ate a better America. They do not view
themselves as pursuing some evil goal.
After all, who is it that is going to
have the wisdom to sort of sanitize
America of all these special interests
and who are we to be so arrogant as to
preach to these groups that their inter-
ests are somehow evil. Who is not sus-
pect? Whose interests are above re-
proach?

This amendment says we get to de-
termine that right in here; we, the
Government, get to decide what is rea-
sonable speech. And you know what we
will do, Mr. President. We will shut up
all the people who are criticizing us.
We will pull them off the playing field
altogether. We will set a spending limit
so low that all of us are guaranteed to
be reelected. We will control the game
all right.

This is a preposterous suggestion,
with all due respect to those who will
vote for it. It guts the first amend-
ment. It takes citizens off the playing
field and out of the process. This is ex-
actly the wrong thing to do.

George Will, in a column in the
Washington Post February 13, referred
to this as a ‘‘Government Gag’’—a
‘‘Government Gag.’’ I ask unanimous
consent that George Will’s column be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Feb. 13, 1997]
GOVERNMENT GAG

(By George F. Will)
To promote the fair and effective function-

ing of the democratic process, Congress, with
respect to elections for federal office, and
States, for all other elections, including ini-
tiatives and referenda, may adopt reasonable
regulations of funds expended, including con-
tributions, to influence the outcome of elec-
tions, provided that such regulations do not
impair the right of the public to a full and
free discussion of all issues and do not pre-
vent any candidate for elected office from
amassing the resources necessary for effec-
tive advocacy.

Such governments may reasonably define
which expenditures are deemed to be for the
purpose of influencing elections, so long as
such definition does not interfere with the
right of the people fully to debate issues.

No regulation adopted under this authority
may regulate the content of any expression
of opinion or communication.—Proposed
amendment to the Constitution
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Like the imperturbable Sir Francis Drake,

who did not allow the Spanish Armada’s ar-
rival off England to interrupt a game of
bowling, supposed friends of the First
Amendment are showing notable sang-froid
in the face of ominous developments. Free-
dom of speech is today under more serious
attack than at any time in at least the last
199 years—since enactment of the Alien and
Sedition Acts. Actually, today’s threat,
launched in the name of political hygiene, is
graver than that posed by those acts, for
three reasons.

First, the 1798 acts, by which Federalists
attempted to suppress criticism of the gov-
ernment they then controlled, were bound to
perish with fluctuations in the balance of
partisan forces. Today’s attack on free
speech advances under a bland bipartisan
banner of cleanliness.

Second, the 1798 acts restricted certain
categories of political speech and activities,
defined, albeit quite broadly, by content and
objectives. Today’s enemies of the First
Amendment aim to abridge the right of free
political speech generally. It is not any par-
ticular content but the quantity of political
speech they find objectionable.

Third, the 1798 acts had expiration dates
and were allowed to expire. However, if to-
day’s speech-restrictors put in place their
structure of restriction (see above), its anti-
constitutional premise and program prob-
ably will be permanent.

Its premise is that Americans engage in
too much communication of political advo-
cacy, and that government—that is, incum-
bents in elective offices—should be trusted
to decide and enforce the correct amount.
This attempt to put the exercise of the most
elemental civil right under government reg-
ulation is the most frontal assault ever
mounted on the most fundamental principle
of the nation’s Founders.

The principle is that limited government
must be limited especially severely concern-
ing regulation of the rights most essential to
an open society. Thus the First Amendment
says ‘‘Congress shall make no law . . .
abridging the freedom of speech,’’ not ‘‘Con-
gress may abridge the freedom of speech
with such laws as Congress considers reason-
able.’’

The text of the proposed amendment comes
from Rep. Richard Gephardt, House minority
leader, who has the courage of his alarming
convictions when he says: ‘‘What we have is
two important values in conflict: freedom of
speech and our desire for healthy campaigns
in a healthy democracy. You can’t have
both.’’

However, he also says: ‘‘I know this is a se-
rious step to amend the First Amendment.
. . . But . . . this is not an effort to diminish
free speech.’’ Nonsense. Otherwise Gephardt
would not acknowledge that the First
Amendment is an impediment.

The reformers’ problem is the Supreme
Court, which has affirmed the obvious: Re-
strictions on the means of making speech
heard, including spending for the discrimina-
tion of political advocacy, are restrictions
on speech. It would be absurd to say, for ex-
ample: ‘‘Congress shall make no law abridg-
ing the right to place one’s views before the
public in advertisements or on billboards but
Congress can abridge—reasonably, of
course—the right to spend for such things.’’

Insincerity oozes from the text of the pro-
posed amendment. When Congress, emanci-
pated from the First Amendment’s restric-
tions, weaves its web of restraints on politi-
cal communication, it will do so to promote
its understanding of what is the ‘‘fair’’ and
‘‘effective’’ functioning of democracy, and
‘‘effective’’ advocacy. Yet all this regulation
will be consistent with ‘‘the right of the peo-
ple fully to debate issues,’’ and with ‘‘full

and free discussion of all issues’’—as the po-
litical class chooses to define ‘‘full’’ and
‘‘free’’ and the ‘‘issues.’’

In 1588 England was saved not just by
Drake but by luck—the ‘‘Protestant wind’’
that dispersed the Armada. Perhaps today
the strangely silent friends of freedom—why
are not editorial pages erupting against the
proposed vandalism against the Bill of
Rights?—are counting on some similar inter-
vention to forestall today’s ‘‘reformers’’ who
aim not just to water the wine of freedom
but to regulate the consumption of free
speech.

Mr. MCCONNELL. In addition to
that, Mr. President, the American Civil
Liberties Union in a letter to me dated
March 6, 1997, also expressed their op-
position to this constitutional amend-
ment to amend the first amendment
for the first time in 200 years. I ask
unanimous consent that it be printed
in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

AMERICAN CIVIL LIBERTIES UNION,
Washington, DC, March 6, 1997.

DEAR SENATOR: The American Civil Lib-
erties Union strongly opposes S.J. Res. 18,
the proposed constitutional amendment that
permits Congress and the states to enact
laws regulating federal campaign expendi-
tures and contributions.

Whatever one’s position may be on cam-
paign finance reform and how best to achieve
it, a constitutional amendment of the kind
here proposed is not the solution. Amending
the First Amendment for the first time in
our history in the way that S.J. Res. 18 pro-
poses would challenge all pre-existing First
Amendment jurisprudence and would give to
Congress and the states unprecedented,
sweeping and undefined authority to restrict
speech protected by the First Amendment
since 1791.

Because it is vague and over-broad, S.J.
Res. 18 would give Congress a virtual ‘‘blank
check’’ to enact any legislation that may
abridge a vast array of free speech and free
association rights that we now enjoy. In ad-
dition, this measure should be opposed be-
cause it provides no guarantee that congress
or the states will have the political will,
after the amendment’s adoption, to enact
legislation that will correct the problems in
our current electoral system. This amend-
ment misleads the American people because
it tells them that only if they sacrifice their
First Amendment rights, will Congress cor-
rect the problems in our system. Not only is
this too high a price to demand in the name
of reform, it is unwise to promise the Amer-
ican people such an unlikely outcome.

Rather than assuring that the electoral
processes will be improved, a constitutional
amendment merely places new state and fed-
eral campaign finance law beyond the reach
of First Amendment jurisprudence. All Con-
gress and the states would have to dem-
onstrate is that its laws were ‘‘reasonable.’’
‘‘Reasonable’’ laws do not necessarily solve
the problems of those who are harmed by or
locked out of the electoral process on the
basis of their third party status, lack of
wealth or non-incumbency. The First
Amendment properly prevents the govern-
ment from being arbitrary when making
these distinctions, but S.J. Res. 18 would en-
able the Congress to set limitations on ex-
penditures and contributions notwithstand-
ing current constitutional understandings.

Once S.J. Res. 18 is adopted, Congress and
local governments could easily further dis-
tort the political process in numerous ways.
Congress and state governments could pass

new laws that operate to the detriment of
dark-horse and third party candidates. For
example, with the intention of creating a
‘‘level playing field’’ Congress could estab-
lish equal contribution and expenditure lim-
its that would ultimately operate to the ben-
efit of incumbents who generally have a
higher name recognition than their oppo-
nents, and who are often able to do more
with less funding. Thus, rather than assure
fair and free elections, the proposal would
enable those in power to perpetuate their
own power and incumbency advantage to the
disadvantage of those who would challenge
the status quo.

S.J. Res. 18 would also give Congress and
every state legislature the power, heretofore
denied by the First Amendment, to regulate
the most protected function of the press—
editorializing. Print outlets such as news-
papers and magazines, broadcasters, Internet
publishers and cable operators would be vul-
nerable to severe regulation of editorial con-
tent by the government. A candidate-cen-
tered editorial, as well as op-ed articles or
commentary printed at the publisher’s ex-
pense are most certainly expenditures in
support of or in opposition to particular po-
litical candidates. The amendment, as its
words make apparent, would authorize Con-
gress to set reasonable limits on the expendi-
tures by the media during campaigns, when
not strictly reporting the news. Such a re-
sult would be intolerable in a society that
cherishes the free press.

Even if Congress exempted the press from
the amendment, what rational basis would it
use to distinguish between certain kinds of
speech? For example, why would it be justi-
fied for Congress to allow a newspaper pub-
lisher to run unlimited editorials on behalf
of a candidate, but to make it unlawful for a
wealthy individual to purchase an unlimited
number of billboards for the same candidate?
Likewise, why would it be permissible for a
major weekly news magazine to run an un-
limited number of editorials opposing a can-
didate, but impermissible for the candidate
or his supporters to raise or spend enough
money to purchase advertisements in the
same publication? At what point is a journal
or magazine that is published by an advo-
cacy group different from a major daily
newspaper, when it comes to the endorse-
ment of candidates for federal office? Should
one type of media outlet be given broader
free expression privileges than the other?
Should national media outlets have to abide
by fifty different state and local standards
for expenditures? These are questions that
Congress has not adequately addressed or an-
swered.

Moreover, the proposed amendment ap-
pears to reach not only expenditures by can-
didates or their agents but also the truly
independent expenditures by individual citi-
zens and groups—the very kind of speech
that the First Amendment was designed to
protect.

If Congress or the states want to change
our campaign finance system, then it need
not throw out the First Amendment in order
to do so. Congress can adopt meaningful fed-
eral campaign finance reform measures with-
out abrogating the First Amendment and
without contravening the Supreme Court’s
decision in Buckley v. Valeo.

* * * * *
Rather than argue for these proposals,

many members of Congress continue to pro-
pose unconstitutional measures, such as the
McCain/Feingold bill that are limit-driven
methods of campaign finance reform that
place campaign regulation on a collision
course with the First Amendment. . . .

The ACLU urges Senators to oppose S.J.
Res. 18.

Sincerely,
LAURA W. MURPHY.
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Mr. MCCONNELL. Mr. President, just

today the Washington Times editorial-
ized, saying ‘‘Save the First Amend-
ment,’’ very strongly in opposition to
the Hollings amendment. I ask unani-
mous consent that this editorial be
printed in the RECORD.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:
[From the Washington Times, Mar. 18, 1997]

SAVE THE FIRST AMENDMENT

‘‘The First Amendment denies government
the power to determine that spending to pro-
mote one’s political views is wasteful, exces-
sive or unwise.’’ So said the U.S. Supreme
Court in what some now refer to as its ‘‘infa-
mous’’ 1976 ruling in the landmark case
Buckly vs. Valeo. The high court’s decision
struck down as unconstitutional post-Water-
gate reforms restricting campaign expendi-
tures, and critics have been trying to get
around the decision ever since.

Today, the U.S. Senate is scheduled to
take up a proposed constitutional amend-
ment to override the ruling and, in effect, re-
form the reforms. South Carolina Sen. Er-
nest Hollings, the amendment’s chief backer
along with Pennsylvania Sen. Arlen Specter,
calls it the only ‘‘rational alternative’’ to a
system that awarded public office to the
highest bidder.’’ Among other things it
states Congress can set ‘‘reasonable’’ limits
on contributions to and expenditures by can-
didates for federal office. It gives states
similar powers to control state campaign
spending.

The proposed amendment is but the first
shot in a battle over campaign finance re-
form that gets hotter with each new story
about the golden handshakes Mr. Clinton got
from contributors during the last presi-
dential campaign. Still to come is the
McCain-Feingold bill to put ‘‘voluntary’’
limits on campaign contributions and an ef-
fort to provide for taxpayer financing of
campaigns or, as critics refer to the idea,
food stamps for politicians.

Arrayed against the Hollings amendment
is a formidable coalition of interest groups
ranging from the American Civil Liberties to
the National Rifle Association, who have lit-
tle in common other than the principle that
limiting contributions and expenditures will
restrict the right of their members to free
speech. These days, some speech costs a lot,
whether in the form of commercials,
mailings or bumper stickers. Cutting off
funds in this case inevitably means cutting
off your ability to disseminate your mes-
sage—free speech, in other words.

At the head of the coalition is Kentucky
Sen. Mitch McConnell, whom Ellen Miller of
Public Campaign calls the Darth Vader of
campaign-finance reform, so successful has
he been in blocking the proposed changes.
Mr. McConnell is an unapologetic defender of
the political debate that comes of campaign
spending. Indeed, he considers such spending
to be evidence of the robust debate
indispensible to the well-being of the coun-
try.

If such a position makes him the Darth
Vader of campaign reform, then here’s hop-
ing the force, so to speak, is with him. Cam-
paign spending is one measure of the power
government has to manipulate political and
economic ends to the benefit of one group or
another. If you want to limit spending, limit
the power and watch how quickly the fund-
raisers dissipate.

Short of that, there is a danger that tight-
ened regulations may tilt campaign laws to
benefit one group or other. If you limit soft-
money contributions to political parties, for
example, you may end up giving an edge to

organized labor, which favors candidates
with in-kind and off-the-books contributions
in the form of get-out-the-vote drives and
phone banks.

There are also free-speech concerns with
government campaign financing. Why should
taxpayers have to see their hard-earned dol-
lars go to support candidates with whom
they disagree?

Does the current system really favor those
candidates with deep pockets? Ask Oliver
North, Michael Huffington and Steve Forbes,
all of whom raised and spent huge sums of
money, in some cases their own, without
winning office.

The best kind of reform, long advocated
here, would drop spending limits and in-
crease disclosure. As University of Virginia
professor Larry Sabato has put it, ‘‘Let a
well-informed marketplace, rather than a
committee of federal bureaucrats, be the
judge of whether someone has accepted too
much money from a particular interest
group or spent too much to win an election.
Reformers who object to money in politics
would lose little under such a scheme, since
the current system—itself a product of re-
form—has already utterly failed to inhibit
special-interest influence.’’

Congress shouldn’t aggravate the problem
by gutting the First Amendment.

Mr. MCCONNELL. I referred earlier
to a press conference that I happened
to have had Friday with various groups
opposed to this amendment and also
opposed to McCain-Feingold. The press
conference was really about both.
Among the groups organized in opposi-
tion: the National Taxpayers Union,
the National Right to Life Committee,
the National Rifle Association, the
American Civil Liberties Union, the
Christian Coalition, the Direct Market-
ing Association, the National Associa-
tion of Broadcasters, the National
Assocation of Business PAC’s, the Na-
tional Education Association, the Na-
tional Association of Realtors.

All of these groups, which represent
over 15 million American citizens, are
saying in effect to the Congress, do not
amend the first amendment for the
first time in 200 years. Do not pass a
measure like McCain-Feingold. Do not
shut us up. We are not part of the prob-
lem. We are busily at work expressing
our point of view, arguing for the
causes that we think are important.
This is totally American. This is the
essence of America.

And so those groups came together
last Friday in an effort to express
themselves about this proposal to
amend the first amendment and also
McCain-Feingold. I think one of the
most interesting speakers was from an
organization with which I am seldom
aligned, the National Education Asso-
ciation. Don Morabito, who is from the
NEA, was at the press conference, and
he said, ‘‘The fact is,’’ referring to the
groups in the room, ‘‘We don’t rep-
resent the same people, don’t contrib-
ute to the same candidates and don’t
believe in the same things,’’ with one
exception. We agree on the first
amendment. We agree on the first
amendment.

The ACLU, in referring to the pro-
posal before us, said the constitutional
amendment is ‘‘truly an abhorrent pro-

posal,’’ with ‘‘breathtaking implica-
tions, and McCain-Feingold is draco-
nian regulation.’’ ‘‘And if you want to
talk ‘unseemly,’ added ACLU Washing-
ton director Laura Murphy, what about
the current reform proposal’s efforts to
‘demonize’ special interests and politi-
cal action committees that follow the
law?’’

So I think it is important to remem-
ber what the current feeding frenzy is
all about. We all thought it was about
illegal, illegal activity, and there
seems to have been a good deal of that
particularly at the White House and in
the Democratic campaign for President
last year, but now the effort is to
switch, change the subject and to pass
either a constitutional amendment or
some legislation to take American citi-
zens out of the game.

Mr. GORTON. Mr. President, will the
Senator from Kentucky yield for a
question.

Mr. MCCONNELL. Yes, I yield to the
Senator from Washington.

Mr. GORTON. Mr. President, would it
be appropriate to say, I ask my friend
from Kentucky, that at the present
time under the first amendment the
American people are free to participate
in their political system and in public
affairs pretty much in any way they
wish, that their freedom of speech is
entirely unlimited?

And would it be fair also to say that
the thrust of this constitutional
amendment is that its sponsors are
asking the American people to give the
Congress of the United States the right
to devise, to knit together a gag which
is then to be applied to the American
people themselves, not just candidates
but to any American who wishes to ex-
press his views about a candidate, any
organization that wishes to express its
views about a candidate, for that mat-
ter, any newspaper or television sta-
tion that wishes to express its view
about a candidate; that this constitu-
tional amendment says that what has
been entirely free, an entirely free
process, we now ask that you allow us
to impose whatever we consider to be a
reasonable gag upon your exercise of
that right?

Mr. MCCONNELL. I would say to my
friend from Washington, he is abso-
lutely correct. He describes the con-
stitutional amendment with precision.
And that is exactly what the sponsors
of this proposal have in mind.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. MCCONNELL. I thank the Chair.

f

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate will now
stand in recess until the hour of 2:15
p.m.

Thereupon, at 12:30 p.m., the Senate
recessed until 2:14 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer [Mr.
COATS].



CONGRESSIONAL RECORD — SENATES2394 March 18, 1997
CAMPAIGN FINANCE AMENDMENT

TO THE CONSTITUTION

The Senate continued with the con-
sideration of the joint resolution.

Mr. SPECTER addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania.
Mr. SPECTER. Mr. President, I ask

for up to 10 minutes to speak on the
joint resolution under the control of
the distinguished Senator from South
Carolina.

Mr. HOLLINGS. I yield to my co-
sponsor.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. SPECTER. I understand the ma-
jority leader is on his way to the floor.
Apparently there is a unanimous-con-
sent request. As soon as he gets here, I
will be glad to yield to him at that
time.

Mr. President, I support this con-
stitutional amendment for campaign
finance reform and for overturning
Buckley versus Valeo because I am
convinced that only if we have such a
constitutional amendment will we be
able to have meaningful campaign fi-
nance reform. And that is urgently
needed.

Those who oppose the amendment do
so on a claim that there would be an
invasion of inviolate first amendment
protections. I suggest those arguments
are not well founded as a matter of
constitutional law or constitutional
history.

The first amendment of the U.S. Con-
stitution has been limited where there
are important reasons for doing so.
Perhaps the most famous decision is by
Oliver Wendell Holmes on what is
called the ‘‘clear and present danger’’
which would warrant limiting freedom
of speech. The famous example was
given of crying ‘‘fire’’ in a crowded the-
ater.

And, Mr. President, I suggest that
there is a clear and present danger
today to America’s political system if
we do not have effective campaign fi-
nance reform.

The ‘‘fighting words’’ exception to
freedom of speech is well recognized in
a distinguished opinion by Justice
Murphy. If someone says to another a
racial slur or religious slur, that per-
son may punch the speaker in the nose
and not be charged with assault and
battery, so that freedom of speech is
limited by fighting words.

You have the examples of obscenity
and moral standards, especially with
children. There are limits as to what
may be spoken or what may be put into
printed context on obscenity.

It is my view, and really a prevailing
view in America today, that there is an
urgent necessity for campaign finance
reform. It simply cannot be done if you
have the Supreme Court decisions
standing in the way, because they say
that an individual may spend as much
of his or her money as he or she may
choose as a matter of freedom of speech
but others cannot do so. Others are
limited to $1,000.

I have cited a rather forceful example
from my point of view of my own per-
sonal experience running in the pri-
mary in 1976 for the U.S. Senate when
the 1974 law was in effect limiting ex-
penditures for a candidate in the pri-
mary with the population size of Penn-
sylvania to $35,000. And my opponent in
that race—who later was one of my
very best friends and closest colleagues
in the U.S. Senate, Senator John
Heinz—we were opposing each other in
that Senate primary.

The Supreme Court of the United
States held that an individual could
spend millions, and Senator Heinz did
that, spent more than $3 million in
that primary and general election. But
at the same time, the Supreme Court
upheld the limitation of $1,000 on what
my brother could spend. Where was
Morton Specter’s freedom of speech if
he was limited by the campaign fi-
nance law to $1,000?

What sense does it make to say that
a candidate has more freedom of speech
than some other contributor? But that
is what the Buckley versus Valeo deci-
sion did.

Then you have this rule or exception
on campaign expenditures which are
independent. That has become a prac-
tical impossibility to define what is an
independent expenditure.

You have the 1996 Presidential elec-
tion. You have an enormous amount of
soft money raised on both sides by Re-
publicans as well as Democrats, but the
Democrats did it with more finesse,
more direction, and more success, when
President Clinton used millions of dol-
lars in soft money for advertising in
1995, which so set the stage to make it
impossible or at least virtually impos-
sible to regain that ground. In this sit-
uation you had President Clinton per-
sonally editing the commercials which
went over. Yet, they were supposed to
be somehow immune from the Federal
election laws, notwithstanding the fact
that when a candidate runs for Presi-
dent there is a pledge that there will be
no funds used on expenditures in addi-
tion to what the Federal Government
is providing.

We have myriad rules on soft money.
We have rules that are really impos-
sible to apply on what is issue advo-
cacy, where you can spend money, as
opposed to advocacy for a candidate.
Those commercials not only go right to
the line, they really cross the line,
with no enforcement possible, with a
commercial saying everything but
‘‘vote for candidate John Doe.’’

The realism is that in the absence of
an opportunity for Congress to legis-
late in this field, without this constitu-
tional inhibition, campaign finance re-
form may not be achieved.

Then you had the recent decision of
the Supreme Court of the United
States in 1996 on the Colorado legal
party where there are four opinions
written and not one of the opinions
commands the consent or concurrence
of five Justices. So when you finish
reading that opinion, it is absolutely

impossible to say what the law is on
the important campaign issues taken
up in that case. The Supreme Court
Justices are frequent in their criticism
of what we pass in the Congress where
they cannot find a clear-cut statement
on our legislation and then they look
to legislative intent. Some of the Jus-
tices say they cannot find legislative
intent or they do not recognize legisla-
tive intent.

Our statutes are a model of clarity,
and the worst of the statutes ever
passed by the Congress of the United
States is a model of clarity compared
to what you had in the Supreme Court
decision in the Colorado case, where
you cannot possibly figure out what
the law is, because among four opin-
ions no five Justices have agreed on
any set rationale to give guidance as to
what the law should be.

In conclusion, Mr. President, since
the majority leader has arrived, it is
my view, after studying the Constitu-
tion for more than 40 years, that the
decision of Buckley versus Valeo sim-
ply is not good constitutional law to
equate speech with campaign spending.
It impedes, obstructs, and prevents
Congress from legislating in this im-
portant field. That is why I urge this
amendment be adopted.

I have no doubt, Mr. President, about
the outcome of today’s vote. I say as a
matter for the future we ought to build
a record, one day, so that we will over-
turn Buckley v. Valeo, and then have
some sensible legislation in this very
critical area.

I thank the Chair and yield the floor.
UNANIMOUS CONSENT AGREEMENTS—SENATE

JOINT RESOLUTION 22 AND SENATE JOINT RES-
OLUTION 18

Mr. LOTT. Mr. President, I ask unan-
imous consent that during the pend-
ency of Senate Joint Resolution 22, no
amendments or motions be in order
other than a motion to table, and at
the conclusion of the vote on passage
of Senate Joint Resolution 18 at 2:45,
approximately, today, there then be 90
minutes for remaining debate, to be
equally divided between the two lead-
ers or their designee, with an addi-
tional 10 minutes allocated to Senator
SPECTER.

I further ask unanimous consent that
following the use or yielding back of
debate time for Senate Joint Resolu-
tion 22 on Tuesday, the joint resolution
be temporarily laid aside, and Senator
LEAHY or his designee be recognized to
offer a joint resolution relative to the
independent counsel, and no amend-
ments or motions will be in order,
other than a motion to table, and that
there then be 90 minutes of debate to
be equally divided between the two
leaders or their designees, and an addi-
tional 30 minutes under the control of
Senator FEINGOLD, 20 minutes under
the control of Senator BYRD, 30 min-
utes under the control of Senator
LEVIN, 20 minutes under the control of
Senator NICKLES, and 40 minutes under
the control of Senator COATS.
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Finally, I ask unanimous consent

that following the conclusion or yield-
ing back of time today, the second
joint resolution be laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. For the information of all
Senators, this agreement would call for
two rollcall votes on the independent
counsel issue. However, the votes have
not been ordered by consent yet. I hope
to discuss further with the Democratic
leader today exactly when that will
occur so that we can schedule those
two votes.

I should note that we have one Sen-
ator who had a death in the family. We
want to make sure that he is able to be
back here for that vote.

In light of this agreement, there will
be no further votes after the 2:45 vote
today. Members should be prepared to
vote tomorrow around 10 o’clock on the
independent counsel issue.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. I ask unanimous
consent that the order for the quorum
call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCONNELL. Mr. President, I
listened with considerable interest to
the observations of my friend from
Pennsylvania, Senator SPECTER, about
the, as he put it, ill-advised Buckley
decision.

Let me say, Mr. President, I think
the Buckley decision was an outstand-
ing decision. Obviously, the Supreme
Court feels it was because they have
had a number of opportunities in the
last 20 years to revisit it, refine it, cut
it back, restrict it, and in each in-
stance they have expanded it further in
the direction of more and more free-
dom to speak in the political process in
this country.

The essence of the Buckley decision
was in several passages that bear re-
peating as we move here toward the
vote on this constitutional amendment
to, in effect, overturn the Buckley
case. The Court said with regard to
spending limits, ‘‘The first amendment
denies Government the power to deter-
mine that spending to promote one’s
political views is wasteful, excessive,
or unwise. In a free society ordained by
our Constitution, it is not the Govern-
ment,’’ said the Court, ‘‘not the Gov-
ernment, but the people individually as
citizens and candidates, and collec-
tively as associations and political
committees who must retain control
over the quantity and range of debate
on public issues in a political cam-
paign.’’

Now, Mr. President, that really sums
it up here. Who will control the politi-
cal discourse? The Court had that issue
directly before it in the Buckley case,

and the Court said the Government is
not going to control political speech in
this country consistent with the first
amendment.

Now, Senator HOLLINGS understands
that, and he is offering this constitu-
tional amendment to allow the Govern-
ment to control political discourse for
the first time in the history of our
country. It leads you to ask the ques-
tion: Who will feel more comfortable if
we, the Congress, are in charge of regu-
lating and controlling political speech
in this country? Well, I do not think
our citizens will feel more comfortable
with that. That is clearly the end re-
sult of this debate, because this amend-
ment says, in effect, the Buckley case
will be overridden so that the amount
of expenditures that may be made by,
that is, by the campaigns, in support of
the campaigns or in opposition to the
campaigns shall be regulated by the
Government.

All of us in here will have the last
word on just how much speech is al-
lowed, not only the quantity of it but
the range of it.

Now, the Buckley case went on to say
that a restriction on the amount of
money a person or group can spend on
political communication during a cam-
paign necessarily, Mr. President, re-
duces the quantity of expression. So
what we have after this amendment is
the Government with the power to con-
trol how much we get to speak.

The Court said: ‘‘* * * reduces the
quantity of expression by restricting
the number of issues discussed, the
depth of their exploration, and the size
of the audience reached.’’ That pretty
well says it all. Under the Hollings
amendment, the Government will be
able to decide how much we get to
speak, how big an audience we get to
reach. In short, the Government would
control political discourse in this coun-
try. The Court went on to say that
‘‘this is because’’—referring to their
opposition to spending restrictions—
‘‘virtually every means of commu-
nicating ideas in today’s mass society
requires expenditure of money.’’ It is a
fact, whether we like it or not, to the
extent that the Government defines
what your financial outlays can be, if
you are a candidate or if you are a
group in support of or in opposition to
a candidate, the Government is saying,
in effect, you only get so much speech,
a rationing of speech. And we here in
the Congress get to determine how
much everybody talks.

I don’t think it is much of a reach to
suggest that we are going to want to
shut down those who criticize us. We
don’t like these independent expendi-
tures in particular. We certainly don’t
like what our opponents are saying
about us. So what we would do in the
aftermath of the Hollings amendment
is shut those people up. We would prob-
ably—in terms of independent groups—
shut them entirely up. In terms of our
opponents, we would set the spending
limit so low they would not have a
chance and never will be able to get the

message across, because virtually
every incumbent starts off ahead, and
if the other fellow can’t get resources,
he is going to stay ahead.

The Court went on to say, in Buck-
ley, ‘‘Even distribution of the humblest
handbill costs money.’’ Further, the
Court stated, ‘‘The electorate’s in-
creasing dependence on television and
radio for news and information makes
these expensive modes of communica-
tion indispensable elements of effective
political speech.’’ Indispensable ele-
ments of effective political speech.

Now, the Buckley case was right on
the mark. They understood what it
takes to speak in today’s modern
American society. It is not a question
of whether we like it or not. This is a
fact. It is as certain as the Sun is going
to come up tomorrow. It is as certain
as the Sun is going to come up tomor-
row. Without the resources to market
the message in this society, your
speech is quieted—under the Hollings
amendment quieted by the Govern-
ment, which will control your dis-
course.

The Court in the Buckley case fur-
ther said, ‘‘There is nothing invidious,
improper, or unhealthy in a campaign
spending money to communicate.’’
There is nothing unhealthy about that.
Nothing is inherently unhealthy about
that. With regard to the growth in
campaign spending, which was antici-
pated in 1976 and certainly has oc-
curred, the Court said, ‘‘The mere
growth in the cost of Federal election
campaigns in and of itself provides no
basis for Government restrictions on
the quantity of campaign spending.’’

In other words, the Court was saying
a lot of speaking is not bad, and an ef-
fort to try to restrict the amount of
speaking to some Government-pre-
scribed formula is a clear violation of
the first amendment, which is why we
are now voting on the amendment of
the Senator from South Carolina to
give the Government the power to con-
trol political discourse in this country.

The Court also addressed the issue of
the level playing field. We often hear
that. Proponents of bills, for example,
like McCain-Feingold, say they want to
‘‘level the playing field.’’ This is what
Buckley had to say about leveling the
playing field. The Court said, ‘‘The
concept that Government may restrict
the speech of some elements of our so-
ciety in order to enhance the relative
voice of others is wholly foreign to the
first amendment.’’ In other words, the
notion that the Government is wise
enough to level the playing field is ab-
horrent to the first amendment.

After all, if you think about it, it
would be impossible to level the play-
ing field. How is the playing field lev-
eled if you only leveled the amount of
money? I would say that in my State of
Kentucky, in order to have a remotely
level playing field, you would have to
get 600,000 people to change their reg-
istration and two major newspapers to
leave the State. Then you might have,
in some ways, a level playing field.
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Then, of course, what happens when
your opponent is famous, maybe a well-
known athlete or a war hero, or some-
body who has a special place in the
hearts of the American people? How is
the playing field leveled then? The
Government has prescribed how much
you can speak in the campaign. Your
opponent starts off 5 yards from scor-
ing a touchdown, and you’re way back
on your own 20, and the Government
says this is how much you get to com-
municate with the constituents. In
what way is that a level playing field?
In fact, the Court rejected out of hand
the level playing field argument.

So the Buckley decision was a sound
decision. The Supreme Court believes
it is a sound decision. They have rein-
forced it time and time again over the
last 20 years. This amendment basi-
cally has no constituency. Common
Cause, the principal group supporting
various kinds of campaign finance re-
form, opposes the Hollings amendment.
The American Civil Liberties Union op-
poses the constitutional amendment.
Even our dear colleague, Senator
MCCAIN, who differs with me on this
issue, opposes this amendment. This is
an amendment without a constituency.
The Washington Post, who is certainly
interested in its version of campaign fi-
nance reform, opposes this amendment.

In short, Mr. President, regardless of
how you may feel about which kind of
campaign finance reform might be ap-
propriate, amending the first amend-
ment for the first time in 200 years to
give the Government the power to con-
trol the political discourse in this
country by individuals, groups, can-
didates, and parties is a substantial
overreaching and a dangerous step in
the wrong direction. I think it could
probably be argued persuasively that
this is the kind of speech that the
Framers of our Constitution had most
in mind when they were writing the
first amendment. They were just begin-
ning the process of having elections
and dealing with the issue of campaign-
ing. Certainly at the heart of what
they had in mind when they talked
about free speech was free political
speech.

After this amendment, pornography
and flag burning would have more pro-
tection under the first amendment
than political discourse. Political dis-
course would be singled out among all
the other kinds of expression that we
are free to engage in in this country
under the first amendment; political
discourse would be singled out and
handed over to Government control.
Mr. President, this is clearly a step we
should not take. I hope the amendment
will be substantially defeated.

Mr. HOLLINGS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from South Carolina.
Mr. HOLLINGS. Mr. President, it is

rather amusing to hear my distin-
guished colleague say that this par-
ticular initiative is ‘‘without a con-
stituency.’’ The constituency started
10 years ago with the Commission on

the Constitutional System. I have
quoted a group of several hundred
present and former legislators, execu-
tive branch officials, political party of-
ficials, professors, and civic leaders
who are interested in analyzing and
correcting the weaknesses that have
developed under our political system
since the Buckley case.

We have the support of 44 law profes-
sors, which I have inserted into the
RECORD, as well as 24 State attorneys
general. When I introduced this joint
resolution in some 10 years ago, it was
only relevant and pertaining to the
Federal Government. The States came
and begged and said, ‘‘Amend the
Buckley ruling and include protection
for us also.’’ The cities came and said,
‘‘Amend it, please, and include the pro-
tection for the cities also.’’

Yet, my distinguished colleague says
that he has the endorsement of the
Washington Post and the ACLU. He
had better not let many on his side of
the aisle hear that or they will start
changing their votes. I know that
crowd over there. I can tell you, Mr.
President, we need to examine the very
authority that the distinguished Sen-
ator from Kentucky uses—the Buckley
case—which he said was good. He said
it was good 1976 it is good in 1997. He
says it’s good and that ‘‘we don’t want,
need the Hollings resolution.’’ Inciden-
tally, it is the Hollings-Specter. I don’t
know whether they are ashamed to
have a Republican cosponsor it. They
don’t mind saying ‘‘McCain-Feingold,’’
but they don’t want to say ‘‘Hollings-
Specter.’’ But I do appreciate the dis-
tinguished Senator from Pennsylvania
joining in. I understand also that my
colleague from Delaware, Senator
ROTH, has asked for time. I was waiting
to make sure he had a moment. But in
any event, I admire their courage for
joining me because apparently they
have made this into a party position.
When I lose my good friend, the Sen-
ator from Alabama, Senator SHELBY,
who cosponsored this three times and
now comes and says he is worried
about the freedom of speech, I know
the pressure is on. But, after saying
Buckley is good, they then say vote
against the Hollings initiative. They
argue that my amendment would be
the first time in 200 years we have lim-
ited the freedom of speech, whereby
there is no question that this is exactly
what the Buckley decision does. The
Buckley decision limits the freedom of
speech of those who wish to contribute
in political campaigns. The Buckley
decision limits to this very moment
the freedom of speech of political ac-
tion committees. He talks about this
being the first time in 200 years, yet he
has to acknowledge that their author-
ity shows the spurious nature of their
defense.

Mr. President, what we have is what
the Senator from Utah, Senator HATCH,
said would gut the freedom-of-speech
provision for the first time. Yet, we
have already had it gutted in the Buck-
ley decision. Thereupon, as the Chief

Justice said in his dissenting opinion,
it is half a haircut. You can’t deal with
the contributions without dealing with
the expenditures of those contribu-
tions—both sides of the same coin, as
he expressed it.

So we have been at this now for 20
years. We have had over 240 votes in
Congress on campaign finance reform.
What we have finally come to is not
the question of how but the question of
whether or not we are going to really
limit. Heretofore, for 20 years we have
had Common Cause say that this meas-
ure is public financing. We have had
McCain-Feingold say, if you will volun-
tarily limit yourself, you can get free
time, free TV time, free mailing time,
and everything. All of those initiatives
were dealing with how to limit. But
now, my good friend from Kentucky
says really we should not limit it at
all.

That is the vote. If you want to
limit, this is the way to give the au-
thority to the national Congress to
limit it. If you do not want to limit it,
then vote against it. If you want re-
form, if you want to really get on top
of this problem, we don’t tell you how
to do it. But you have to have the au-
thority within the people’s national
Congress to actually limit it. That is
the resolution. A constitutional
amendment which is just as signifi-
cant—in fact, more important than—
five of the last six amendments to the
national Constitution dealing with
elections. Adopt it, if you please, and
in 18.5 months—the average of those
five—I would dare say that with the
constituency we have of the cities, the
States, the interest, and the people,
this would be ratified in the 1998 No-
vember election.

They have worked it pretty good in a
partisan fashion to try to bring in the
freedom of speech, by saying money is
speech. But it can’t be. But what we
are talking about is paid speech, not
free speech. You go down to the Wash-
ington Post, which he says endorses
this, and ask them for a quarter page
or half page, and see how much free
speech you get out of that newspaper.

What we are talking about is the
right to control the election. The war
in the field of battle, as the distin-
guished Senator INOUYE knows, is won
by those who control air over the bat-
tlefield. Those who control the air-
waves win political elections. There
isn’t any question about it. Money
talks here. If we can’t get on top of
this monster, as Elizabeth Drew has
said, we will never be able to save the
process. We will never be able to save
the democracy itself. Chief Justice
Jackson said that the Constitution is
not a suicide compact. We can move
after 20 years to address this important
problem facing our nation. We should
move.

I thank the Chair.
The PRESIDING OFFICER. All time

has expired.
Mr. MCCONNELL. Mr. President, I

ask for the yeas and nays.
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The PRESIDING OFFICER. Is there a

sufficient second?
There is a sufficient second.
The yeas and nays were ordered.
The PRESIDING OFFICER. The

question is on the engrossment and
third reading of the joint resolution.

The joint resolution was ordered to
be engrossed for a third reading and
was read the third time.

The PRESIDING OFFICER. The joint
resolution having been read the third
time, the question is, Shall the joint
resolution pass? On this question, the
yeas and nays have been ordered, and
the clerk will call the roll.

The legislative clerk called the roll.
Mr. NICKLES. I announce that the

Senator from Montana [Mr. BURNS] is
necessarily absent.

The yeas and nays resulted—yeas 38,
nays 61, as follows:

[Rollcall Vote No. 31 Leg.]
YEAS—38

Akaka
Baucus
Biden
Bingaman
Boxer
Breaux
Bryan
Byrd
Cleland
Cochran
Conrad
Daschle
Dodd

Dorgan
Feinstein
Ford
Glenn
Graham
Harkin
Hollings
Inouye
Jeffords
Johnson
Kerry
Landrieu
Lautenberg

Levin
Lieberman
Mikulski
Murray
Reed
Reid
Robb
Roth
Sarbanes
Specter
Wellstone
Wyden

NAYS—61

Abraham
Allard
Ashcroft
Bennett
Bond
Brownback
Bumpers
Campbell
Chafee
Coats
Collins
Coverdell
Craig
D’Amato
DeWine
Domenici
Durbin
Enzi
Faircloth
Feingold
Frist

Gorton
Gramm
Grams
Grassley
Gregg
Hagel
Hatch
Helms
Hutchinson
Hutchison
Inhofe
Kempthorne
Kennedy
Kerrey
Kohl
Kyl
Leahy
Lott
Lugar
Mack
McCain

McConnell
Moseley-Braun
Moynihan
Murkowski
Nickles
Roberts
Rockefeller
Santorum
Sessions
Shelby
Smith, Bob
Smith, Gordon

H.
Snowe
Stevens
Thomas
Thompson
Thurmond
Torricelli
Warner

NOT VOTING—1

Burns

The PRESIDING OFFICER. On this
vote, the yeas are 38, the nays are 61.
Two-thirds of the Senators voting, a
quorum being present, not having
voted in the affirmative, the joint reso-
lution is rejected.

Mr. MCCONNELL. Mr. President, I
move to reconsider the vote, and I
move to lay that on the table.

The motion to lay on the table was
agreed to.

Mr. MCCONNELL. Mr. President, just
a couple of observations about the vote
just completed.

The constitutional amendment to
strip political speech out of the first
amendment and give the Government
the power to control said speech was
just defeated 61 to 38. We have had pre-
vious votes on the Hollings amendment
in other years.

I would just like to mention for the
benefit of my colleagues this is the big-

gest vote against the Hollings amend-
ment yet achieved in the Senate. The
opponents of this amendment included
all but 4 Republicans and 11 Demo-
crats. So I think it was a very encour-
aging indication of growing support for
protecting the first amendment.

I want to thank my colleagues for
this overwhelming vote against the
amendment. Also I thank Tamara
Somerville and Lani Gerst for their
continuing good work on this issue.
They are both members of my staff.

I yield the floor.
f

APPOINTMENT OF AN INDEPEND-
ENT COUNSEL TO INVESTIGATE
ALLEGATIONS OF ILLEGAL
FUNDRAISING

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of Senate Joint
Resolution 22, which the clerk will re-
port.

The legislative clerk read as follows:
A joint resolution (S.J. Res. 22) to express

the sense of the Congress concerning the ap-
plication by the Attorney General for the ap-
pointment of an independent counsel to in-
vestigate allegations of illegal fundraising in
the 1996 Presidential election campaign.

The Senate resumed consideration of
the joint resolution.

The PRESIDING OFFICER. The Sen-
ator from Indiana is recognized.

Mr. COATS. Mr. President, it is my
understanding, under the previous
unanimous consent agreement, that
discussion and debate will be taking
place on either the resolution that Sen-
ators just voted on or the pending inde-
pendent counsel resolution. Is that a
correct assumption?

The PRESIDING OFFICER. The Sen-
ator is correct. The Senator from Indi-
ana has 40 minutes under the agree-
ment.

Mr. COATS. Mr. President, I do not
believe I will consume the full 40 min-
utes. In fact, I am sure I will not. And
if I finish before that, I would be happy
to yield that time back to expedite the
process.

Mr. President, I generally believe
that the Senate floor should be a place
to talk about issues, not about scan-
dals. So my first inclination is to voice
my support for an independent counsel
and hope the process will take its
course. The need for this investigation
should be beyond question, proven on
the front page of the newspaper every
morning.

Under normal circumstances, there
would be little more to say. But this
circumstance is not normal because it
now concerns some of the most disturb-
ing questions that can be asked in a de-
mocracy.

Was the executive power of the White
House abused to improperly influence
the outcome of an American Presi-
dential election?

Were foreign governments invited by
the Democratic Party and the Clinton
administration to corrupt American
elections?

Was the privilege of American citi-
zenship distorted and undermined to
serve the President’s reelection?

And now we are forced to ask, were
American intelligence services manipu-
lated by this administration as part of
its fundraising machine?

The revelations that began last Octo-
ber, and have continued until this
morning, do not primarily concern the
low standards of our current campaign
finance system. Those standards, it has
been argued, should be changed. We
will be debating that in this body.

What the almost daily revelations we
have seen do concern are the legal and
ethical breaches of the current stand-
ards by the Clinton administration.
And that charge is different in kind in
the seriousness from the policy debate
on campaign finance reform.

It is not the technical violation of
campaign finance law that primarily
concern me. Those are for lawyers and
prosecutors to debate and decide. The
issue is far greater than the sum of
those ethical and legal problems. All of
the strands of this scandal—high-pres-
sure soft-money fundraising, illegal
foreign contributions, the abuse of the
Immigration and Naturalization Serv-
ice and of the CIA—reveal an adminis-
tration obsessed with reelection, indif-
ferent to ethical rules and organized to
skirt the law.

All of these efforts were directed to-
ward one event, and one date: The
Presidential election on November 5,
1996.

There are countless complex ele-
ments to this scandal, but only one
central issue. Was the executive branch
of Government corrupted and com-
promised by a rogue political election
operation centered in the Democratic
National Committee, the Office of the
President, the Office of the Vice Presi-
dent, and the Office of the First Lady?

By definition—no matter what the
justification—this would not just be a
violation of legal and ethical standards
regarding campaign financing, but ar-
guably a crime against democracy it-
self.

The most recent revelation is one of
the most damaging. We now know that
the Central Intelligence Agency was
used by the Democratic National Com-
mittee to encourage access to the
President by Roger Tamraz, an inter-
national fugitive and major donor to
the Democrat Party.

We know that Donald Fowler, chair-
man of the DNC, made a call to the CIA
asking that that agency provide classi-
fied information to the White House
about Mr. Tamraz and his business in-
terests in a pipeline project funded par-
tially by Chinese businessmen.

When the National Security Council
refused to recommend a meeting be-
tween Mr. Tamraz and President Clin-
ton, the White House eventually sched-
uled at least four that we know of. One
meeting in April 1996 took place while
Mr. Tamraz was being sought for ques-
tioning by Interpol, the international
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police agency, for bank fraud in Leb-
anon. Mr. Tamraz made $177,000 in do-
nations to Democrat causes and main-
tained business ties with both Saddam
Hussein’s Iraq and Muammar Qadhafi’s
Libya.

The White House has responded by
saying in effect, as they have said to
every issue that has been raised regard-
ing their ethics and regarding their
fundraising operation, ‘‘Well, everyone
is doing it.’’

Mr. President, unless there are
things going on here in the Senate that
I do not know about, the White House
defense that ‘‘everyone is doing it’’
does not apply here.

It has been said that the confirma-
tion process is at fault in the with-
drawal of the Anthony Lake nomina-
tion, the individual who headed the Na-
tional Security Council during these
events.

The fault, in fact, Mr. President, lies
elsewhere. The Lake nomination was
eventually undermined because he was
forced to operate in the heart of a po-
litical fundraising machine whose
abuses are being revealed to us in ex-
panded detail each day.

The White House blames partisan Re-
publicans, but the final straw in the
failure of this nomination came be-
cause our intelligence services were po-
liticized for partisan political advan-
tage.

We are not entirely sure what Mr.
Lake’s role was in this. That is the rea-
son why we requested interviews with
NSC staff, interviews that were denied,
and why we were going to seek today
subpoenas to order those interviews to
take place.

But we do know what the White
House role was. And it was clearly in-
appropriate. If Anthony Lake is the
victim of a political process gone hay-
wire, that political process is to be
found in the White House itself.

The most recent revelation is part of
a pattern, a pattern of abusing execu-
tive power for political ends.

Concerning political solicitation at
the White House, we now know that
the Office of the President, the Office
of the Vice President, and the Office of
the First Lady were all involved in
these efforts.

We know that the President’s request
for immediate action on fundraising in
early 1995—the written message that
read ‘‘ready to start overnights right
away’’—we know that this began a pro-
gram of White House coffees and Lin-
coln Bedroom overnights that eventu-
ally raised nearly $40 million.

We know that an unsigned memo was
written to Martha Phipps, deputy chief
of staff to the chairman of the Demo-
cratic Party, which suggested 10 White
House rewards for major donors: two
seats on Air Force One, two seats on
Air Force Two; six seats at all private
dinners; six to eight spots at all White
House ceremonies and events; official
delegation trips abroad; better coordi-
nation on appointments to boards and
commissions; White House mess privi-

leges; White House resident visits and
overnight stays; guaranteed Kennedy
Center tickets; six radio address spots;
photo opportunities with White House
principals.

We know, Mr. President, that at least
7 of these 10 perks were actually used
in fundraising efforts. We know that
the administration, in its fundraising
efforts, applied few, if any, ethical
standards to those who were given ac-
cess to the White House.

Included in the White House coffees
with President Clinton were a major
drug dealer, a twice-convicted felon for
theft and tax offenses, a Chinese arms
dealer, and an international fugitive on
conspiracy and embezzlement charges.

We know that the Vice President,
Mr. GORE, solicited campaign contribu-
tions by telephone from his White
House office on more than 50 occasions.
One business figure who received a call
recounts—and I quote—‘‘There were
elements of a shakedown in the call. It
was very awkward. For a Vice Presi-
dent, particularly this Vice President
who has real power and is the heir ap-
parent, to ask for money gave me no
choice.’’

We know that the First Lady’s chief
of staff, Margaret Williams, accepted a
$50,000 political contribution at the
White House.

We know that Harold Ickes, assistant
to the President, wrote a memo to a
major Democrat contributor advising
him on ways to make a $5 million con-
tribution to the Democratic National
Committee tax deductible. The three-
page document detailed how such a
contribution could be filtered through
501(c)3 organizations that were helpful
to Democrat reelection efforts. In the
memo, Mr. Ickes wrote, ‘‘If possible, it
would be greatly appreciated if the fol-
lowing amounts could be wired to des-
ignated banks.’’

We know there was a clear direction
from the President and First Lady to
use a White House computer database
for political purposes. That database,
by the way, was purchased with $1.7
million of taxpayer dollars. One memo
marked ‘‘Confidential’’ from White
House political aide Marsha Scott ar-
gues that the database be made avail-
able ‘‘to the [Democrat National Com-
mittee] and other entities we choose to
work with for political purposes.’’ On
this memo are the handwritten words,
‘‘This sounds promising. Please ad-
vise.’’ Signed HRC.

Another memo from Ms. Scott, to Er-
skine Bowles, the President’s current
chief of staff, outlines a plan to use the
database to reward supporters with
‘‘trinkets’’ and access. The memo con-
cludes, ‘‘This is the President’s idea
and it is a good one.’’

Another memo from Ms. Scott to
Thomas McLarty, the President’s
former chief of staff, states of this
plan, ‘‘Both the President and the First
Lady have asked me to make this my
top priority.’’

We know, Mr. President, that former
White House counsel Bernard Nuss-

baum, early in the Clinton administra-
tion, had contributed a memo titled
‘‘Criminal Statutes.’’ In that memo he
wrote, ‘‘A number of criminal statutes
prohibit the use of Federal programs,
[Federal] property or employment for
political purposes. Violation of these
criminal statutes is punishable by im-
prisonment and/or payment of a sub-
stantial fine.’’ The memo went on to
outline the type of activities clearly
prohibited by the law: ‘‘Soliciting or
receiving campaign contributions on
Federal property or in Federal build-
ings. This means that fundraising
events may not be held [—may not be
held—] at the White House; that no
fundraising phone calls or mail may
emanate from the White House or any
other Federal buildings; and that no
campaign contributions may be accept-
ed at the White House or any other
Federal buildings.’’

So, Mr. President, based on the Nuss-
baum memo, the former White House
counsel memo, then White House coun-
sel, we know this administration was
fully informed of these ethical and
legal standards, the standards of the
current system, but we also know those
standards were broadly and repeatedly
violated at every level of the Clinton
White House.

And then there is the issue of White
House political involvement in foreign
political contributions.

We know that many of the principal
figures in the current scandal—includ-
ing John Huang, Charlie Trie and
Johnny Chung—have been longtime
Clinton supporters, some brought to
Washington from Arkansas. They have
had open access to this administration
—Huang visiting the White House 78
times in 15 months and Chung visiting
at least 49 times.

We know that Johnny Chung took six
Chinese businessmen to the White
House to hear President Clinton’s radio
address on March 11, 1996, in exchange
for a $50,000 contribution to the Demo-
cratic National Committee—the con-
tribution that was given to Margaret
Williams on March 17.

We know that Charlie Trie attempted
to make a $460,000 contribution to the
President’s legal defense fund, claim-
ing the money was collected from a va-
riety of sources. Yet the serial numbers
on the money orders were sequential
and much of the handwriting was iden-
tical. Initially, only $70,000 of the
money was returned. It took several
months for the law firm overseeing the
fund to return the remainder of the
contribution.

We know, Mr. President, that John
Huang was an official at the Clinton
Commerce Department with a top-se-
cret security clearance. While an offi-
cial at Commerce, he recommended
policies unfavorable to Taiwan and
supported by China. We know that
John Huang visited the Chinese Em-
bassy at least two times during his ten-
ure. In one instance, Mr. Huang re-
quested top-secret documents on May
10, 1995, the day he was scheduled to
meet the Chinese Ambassador.



CONGRESSIONAL RECORD — SENATE S2399March 18, 1997
We know that in an Oval Office meet-

ing on September 13, 1995 —including
President Clinton, Bruce Lindsey, John
Huang, and James Riady, the Indo-
nesian head of the Lippo Group—a deci-
sion was made to transfer Mr. Huang to
the Democratic National Committee
where he became vice chairman of fi-
nance.

We know that John Huang ap-
proached officials of the Asian Amer-
ican Business Roundtable with a plan
to channel more than $250,000 through
roundtable members to the Democratic
National Committee in return for a
$45,000 kickback.

We know Huang helped arrange a
California fundraiser at a Buddhist
temple, attended by Vice President
GORE, in which illegal contributions
were transmitted to the DNC through
third parties. One participant was paid
$5,000 in cash in small bills and told to
write a check. Vice President GORE
claimed for 2 months he was unaware
this event was a fundraiser. But a
memo later surfaced that revealed that
Vice President GORE’s staff had briefed
him on the fundraising purpose of the
event.

We know that John Huang raised
more than $3 million for Democrats in
illegal contributions from Asian
sources.

We know that the FBI, based on sur-
veillance of the Chinese Embassy, ex-
pressed serious concerns that the Chi-
nese Government was attempting to in-
fluence American elections through il-
legal contributions. That information
was communicated to two officials at
the Clinton White House in June of
1996. For reasons that for the moment
are unclear, Mr. President, that infor-
mation was not acted upon.

Another area of White House politi-
cal involvement concerns the Immigra-
tion and Naturalization Service.

We know in September 1995 a Demo-
crat activist from Illinois wrote to the
First Lady to alert her of an ‘‘oppor-
tunity’’ presented by a new Immigra-
tion and Naturalization Service policy
to increase the pace of naturalization.
Daniel Solis wrote, ‘‘The people stuck
in Chicago’s naturalization bottleneck
represent thousands of potential vot-
ers.’’ He added that ‘‘similar backlogs
exist in politically important States’’
like California and Texas.

We know the Vice President’s office
initiated a program called Reinventing
Citizenship USA. We know the Vice
President’s office became involved in
this project. A senior advisor to Vice
President GORE sent an e-mail to a gen-
tleman by the name of Dough
Farbrother, another Gore aide, in
March of 1996. Mr. Farbrother, being
another Vice Presidential aide, re-
ceived the memo in 1996, and that
memo stated, ‘‘The President is sick of
this and wants action.’’

We know that in a later message to
the Vice President, Mr. Farbrother said
that the Immigration and Naturaliza-
tion Service is not doing enough to
‘‘produce a million new citizens before
election day.’’

He concluded that, ‘‘Unless we blast
INS headquarters loose from their grip
on the front line managers, we are
going to have way too many people
still waiting for citizenship in Novem-
ber.’’

We know that Mr. Farbrother later
drafted a memo to President Clinton
on behalf of Vice President GORE,
which stated that ‘‘if we are too ag-
gressive in removing the roadblocks to
success, we might be publicly criticized
for running a pro-Democrat voter mill
and even having Congress stop us.’’

We know that as a result of these ef-
forts 180,000 people were processed
without criminal background checks.
Clearly, the standards of citizenship
were bent and broken for political pur-
poses.

Mr. President, in the middle of all
this political activity at the White
House, designed to influence the Presi-
dential election, Vice President GORE
made the following statement: ‘‘The
ethical standards established in this
White House have been the highest in
the history of the White House. You
have a tougher code of ethics, tougher
requirements, strictly abided by.’’
When that statement was made last
year, it was barely credible. Today,
that statement is offensive and out-
rageous. Evidence piles upon evidence
of legal and ethical wrongdoing in the
Clinton administration.

Mr. President, each day, it seems, ei-
ther the New York Times, or the Wash-
ington Post, or the Wall Street Jour-
nal, or other major, credible investiga-
tive organizations, detail new improper
or illegal activity, or both, coming out
of this administration, related to the
campaign financing operation run in
the White House during the last elec-
tion. As a consequence of this, I believe
we are forced to three conclusions by
this unfolding scandal. First, the White
House, in preparation for the election,
was turned into a political machine—
more like Tammany Hall than the
most ethical White House in history.
The staff of the President, the staff of
the Vice President, the First Lady, the
Immigration and Naturalization Serv-
ice, and even the CIA were all involved.
We are not sure exactly what the direct
involvement was of the President. We
know the Vice President, who was re-
ferred to as ‘‘solicitor in chief,’’ was a
key player in all of this, in one way or
another, Mr. President, with fundrais-
ing or increasing the number of Demo-
crat voters. There was even use of the
CIA in the operation to fund this elec-
tion, which was conducted in an un-
precedented and extraordinary and
very disturbing way. Clearly, all the
advantages of the executive branch
were employed in the President’s re-
election effort.

Mr. President, there is something
deeply disturbing and inherently trou-
bling about all of this. In a democracy,
we prevent public officials from using
their public office to improperly influ-
ence the outcome of elections because
such practices are, perhaps, the most

serious form of corruption in a democ-
racy.

The second conclusion from all of
this is that the return of illegal money
by the Democrat National Committee
comes after the benefits that it bought,
after the election is past and after the
damage is done. In reality, the money
raised by Johnny Huang and others
cannot be returned because it has al-
ready been used. The DNC will simply
raise new money, which is then re-
funded. We must not fool ourselves
that returning illegal money is suffi-
cient punishment, or any kind of pun-
ishment at all. It turns illegal funds
into a campaign loan to be repaid after
the votes are counted. And now it is
unclear just when that loan will ever
be repaid, because despite public an-
nouncements that the DNC is return-
ing illegal contributions, not a penny—
at least a reported penny—has yet been
returned.

Finally, this unfolding story of the
White House improperly influencing
the result of the national election is
not politics as usual, as is so often al-
leged by the White House in response
to each new allegation. This is some-
thing unique and something uniquely
disturbing. This administration wants
us to believe that its actions, if ques-
tionable, were normal practice, but we
must never, Mr. President, become im-
mune to illegality. This record of bro-
ken trust and broken rules does not
primarily indicate the need for cam-
paign finance reform; it indicates the
need for further FBI investigation. It
indicates the need for immediate
firings in the White House. It may indi-
cate the need for criminal prosecu-
tions. It certainly indicates the need
for independent counsel.

Every time the New York Times,
Wall Street Journal, Washington Post,
or other publication reports a new as-
pect of this scandal, the same response
comes back from the White House:
‘‘Republicans are being partisan. This
is just politics. We all do it, so let’s
clean up the mess together.’’

No one at the White House, in any
context, seems willing to take respon-
sibility for ethical and legal violations.
If the White House will not assume
that responsibility, then it must be im-
posed. Senator THOMPSON’s committee
will doubtlessly do good work, but its
results will almost certainly be at-
tacked and discounted by the Clinton
administration as simply ‘‘partisan
politics.’’ I supported the effort to
allow that committee to move forward
in its investigation. But it is clear that
the pattern of response from the White
House now that whatever is said either
by this Senator on this floor, or any
Republican on this floor, or any Repub-
lican in a public statement, or con-
ducted by any committee controlled by
a Republican chairman—it’s clear now
that every question asked, every alle-
gation made, and every statement of-
fered is simply labeled as ‘‘partisan
politics.’’

For that reason, it seems that in the
end, we have no choice but to proceed
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with independent counsel. While far
from perfect—and I have had my res-
ervations about independent prosecu-
tors—such a process, however, was de-
signed to move questions of criminal-
ity outside the political process. And
those questions of criminality in this
case are serious questions—as serious
as it gets—and may reach to the very
highest levels of our Government.

This administration has maintained
its power, but has squandered its integ-
rity. It has actively undermined the in-
tegrity of an American Presidential
election. This is a breathtaking act of
political arrogance. Yet, the President
insists it was justified because, in his
words, ‘‘The direction of the country
was at stake.’’

I wonder what the public response
would have been, Mr. President, if dur-
ing the Watergate investigation of then
President Nixon the response from the
President, the response from the Vice
President, and the response from the
administration had been that all the
means that we took, all the things that
we engaged in were justified because
our political agenda and the direction
of our country was at stake.

To overlook virtually every question-
able, improper, illegal practice, and to
overlook this 14 pages of what we
know—who knows what we don’t
know?—and simply say that it was jus-
tified on the basis that the agenda of
this administration was so important
that any law could be violated, that
any ethics rule could be overlooked,
that any practice could be undertaken,
simply to advance their political agen-
da for the future of America, puts this
country in a dangerous, dangerous sit-
uation.

The ends do not justify the means.
While the President and his party feel
strongly about what the agenda should
be for this country, it is clear that
there are opposing agendas that are de-
bated every day on the Senate floor
and in the Congress, and debated
among the American people. It is polit-
ical arrogance to suggest that one par-
ty’s political agenda for the future of
this country justifies the kinds of cam-
paign practices that took place in the
reelection effort of this President.

The White House for years has cho-
sen its own direction. That direction
appears to be the corruption of the
very democratic process itself.

Mr. President, I believe this situation
has become so serious and so poten-
tially threatening, and damaging to
the political process and to the office
of the Presidency that an independent
counsel is needed, and needed imme-
diately. I, therefore, will join with
many here in this body in a sense-of-
the-Senate resolution calling upon the
Attorney General to immediately name
an independent counsel, someone who
is above reproach, whose credibility is
acceptable to the American people,
whose integrity is unquestioned, to in-
vestigate the extraordinary serious al-
legations printed in major newspapers
with great credibility. Just reading the

quotes alone from memos obtained re-
garding some of these practices raises
enough question I believe for the ap-
pointment of an independent counsel.

I hope my colleagues will join me in
this effort. Clearly the administration
and the White House has decided to fol-
low the course of labeling every charge
as simply a partisan attack, equating
campaign financing in the last congres-
sional election with what took place at
the White House—and they are leagues
apart in terms of degree—attempting
to confuse the issue with phrases like
‘‘Mistakes were made’’; ‘‘We promise
we won’t do it again, even though we
are proud of what we have done.’’ The
phrases and comments that seem to in-
dicate that we are all in the same pot
together on this one; ‘‘You guys did it.
We did it. Let’s put behind us what was
done and move forward to clean up the
system.’’

I think it is time people began to
take responsibility for their own ac-
tions. Since the White House refuses to
do this, I think it is appropriate that
we move forward with independent
counsel. I will be supporting the resolu-
tion to be voted on tomorrow.

Mr. President, if I have any time left,
I yield that time.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. NICKLES. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NICKLES. Mr. President, I rise
today to support the resolution of Sen-
ator LOTT calling for the Attorney
General to appoint an independent
counsel to investigate many of the al-
legations of illegal activity concerning
the 1996 election cycle.

This statement—I will read most of
it—is very serious. It bothers me as a
Senator to do this. I am not a big pro-
ponent of the independent counsel stat-
ute, but I think clearly it was written
to avoid a conflict of interest between
the Attorney General and covered per-
sons, those persons being the Presi-
dent, the Vice President, and heads of
national committees. I think we have
seen evidence in the last 2 or 3 months
that there probably is a conflict of in-
terest between the Attorney General
and the President and the Vice Presi-
dent and other high officials within the
Clinton administration.

In the New York Times there is an
editorial that says:
Disclosures about a Chinese plan to influence
the election have taken the fund raising
scandal to a new level of seriousness and
clarity. Now it is clear that any citizen with
a reasonable interest in the efficiency of the
Federal investigative agencies and the integ-
rity of the electoral process will want a full
account of what went on.

I agree with that.
Recent news reports revealed con-

flicting accounts by President Clinton,

the White House, and the FBI, concern-
ing whether the President was made
aware of intelligence information that
the Chinese Government might be try-
ing to influence the upcoming elec-
tions. The FBI believe they may at-
tempt to funnel illegal donations into
Presidential and congressional cam-
paigns. The question whether the
President was aware of this informa-
tion and if not, why it was kept from
the President, is just one of the numer-
ous conflicts of interest pending before
the Attorney General.

It is an important issue to determine
whether President Clinton was aware
of the Chinese Government’s intended
illegal actions before he approved
White House coffees, lunches, and din-
ners with individuals known to have
close ties to the Chinese Government.
Charlie Trie, Pauline Kanchanalak,
and Johnny Chung were allowed fre-
quent access into the White House to
attend various functions and one-on-
one meetings with the President.

Mr. Chung came into the White
House reportedly 49 times—and I have
heard 51 times—and he donated over
$366,000 that had to be returned. One of
Mr. Chung’s visits came only 1 day
after he delivered a $50,000 check to
Mrs. Clinton’s Chief of Staff Maggie
Williams in the White House. Mr.
Chung brought six Chinese business-
men into the Oval Office to watch the
President’s radio address, one of which
is the vice president of a Chinese com-
pany that trades weapons. They had
their photos taken afterward. The
White House was warned about handing
over these pictures by the President’s
own NSC staff. They labeled Mr. Chung
a ‘‘hustler’’ and warned that he might
use the pictures to ‘‘enhance his busi-
ness.’’ In spite of this, Mr. Chung also
brought Chinese beer executives into
the White House who evidently ob-
tained their pictures with the Presi-
dent since it was reported that one of
these pictures was featured on a bill-
board advertisement for the beer com-
pany.

Pauline Kanchanalak visited the
White House at least 26 times and do-
nated approximately $250,000 to the
DNC. On the day Ms. Kanchanalak
brought some of her business clients to
a White House coffee with the Presi-
dent, she donated $85,000 to the DNC
and it was recorded that the donation
was for ‘‘coffee with the President of
the United States.’’ Ms. Kanchanalak
has not been available to answer ques-
tions about any of this. She apparently
left the country after congressional
subpoenas were issued and there were
news reports that documents were de-
stroyed.

Charlie Trie visited the White House
up to 37 times and delivered $640,000 in
checks and money orders to the Presi-
dent’s legal defense fund. The money
had to be returned since it was from
unverifiable sources. About 1 month
after Mr. Trie delivered the bulk of
these checks, President Clinton ex-
panded the number of members of the
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U.S.-Pacific Trade and Investment Pol-
icy Commission and Mr. Trie was ap-
pointed to that Commission. The White
House denied any connection between
the donations and the delivery of the
money, but questions remain unan-
swered. Mr. Trie also arranged for Chi-
nese arms merchant Wang Jun to at-
tend a White House coffee with Presi-
dent Clinton. Wang Jun is a former of-
ficer of the Chinese People’s Liberation
Army and was chairman of a Chinese
company suspected of trying to import
illegal automatic weapons into the
United States.

Did the President know about the
Chinese Government’s plan before his
reelection campaign and his legal de-
fense fund accepted hundreds of thou-
sand of dollars in illegal donations?

Was the President aware of this in-
formation when he allowed a Chinese
arms dealer and manufacturer into the
White House?

Was Mr. Trie’s appointment to the
Trade Commission related to his gener-
ous donations to help pay the Presi-
dent’s legal expenses and to aid his re-
election efforts?

All of these examples show just how
many conflicts of interest exist for the
Attorney General and the Department
of Justice to investigate these allega-
tions. And that is just what they are at
this point—allegations. However, the
independent counsel statute clearly
provides under section 591(c)(1) and (d)
of title 28, United States Code, that the
Attorney General may invoke the inde-
pendent counsel process when the At-
torney General has received specific in-
formation from a credible source suffi-
cient to constitute grounds to inves-
tigate whether a violation of any Fed-
eral criminal law, other than a Class B
or C misdemeanor or infraction, may
have been committed by any other per-
son if such investigation or prosecution
by the Department of Justice may re-
sult in a personal, financial, or politi-
cal conflict of interest.

The independent counsel statute is
intended to allow the Attorney General
to request the appointment of an inde-
pendent counsel when this type of con-
flict of interest occurs involving those
at the highest levels of our Govern-
ment and top officers of the President’s
political party. I believe that Attorney
General Reno has ample information
and should therefore, invoke this provi-
sion of the statute to immediately re-
quest appointment of an independent
counsel.

Attorney General Reno testified be-
fore the Government Affairs Commit-
tee in favor of the reauthorization of
the act. She testified that:

The reason that I support the concept of an
independent counsel with statutory inde-
pendence is that there is an inherent conflict
whenever senior Executive Branch officials
are to be investigated by the Department
and its appointed head, the Attorney Gen-
eral. The Attorney General serves at the
pleasure of the President. . . .

Section 591 (a) and (d) of the inde-
pendent counsel law also contains a

mandatory provision which requires
the Attorney General to invoke the
independent counsel process whenever
the Attorney General has received spe-
cific information from a credible
source sufficient to constitute grounds
to investigate whether any Federal
criminal law, other than a Class B or C
misdemeanor or infraction, may have
been violated by a covered person.

There has been specific credible in-
formation publicly reported that offi-
cers and agents of the Democratic Na-
tional Committee were acting under
the direction of and pursuant to in-
structions given by the President, Vice
President, and other top level officials
in the White House and the Clinton-
Gore reelection campaign. The Presi-
dent, Vice President, the Clinton-Gore
Reelection Campaign chairman and
treasurer are named in the statute as
covered persons.

If it is correct that certain officers
and agents of the Democratic National
Committee were acting under the di-
rection of the reelection campaign and
were in effect exercising authority for
the campaign at the national level,
then it is open to interpretation wheth-
er the chairman and top officers of the
DNC would also be covered persons
under the law.

The law also provides a list of other
covered persons which includes the At-
torney General, certain top Justice De-
partment officials, Cabinet Secretaries,
and other top level administration offi-
cials. Any person working in the Exec-
utive Office of the President with a sal-
ary of $133,500 or above is also a cov-
ered person under the law.

What this means is that if the Attor-
ney General receives specific informa-
tion from a credible source that any
Federal criminal law, other than a
Class B or C misdemeanor or infrac-
tion, may have been violated, Attorney
General Reno must conduct a prelimi-
nary investigation and seek the ap-
pointment of an independent counsel if
further investigation is warranted.

There are numerous Federal laws
that may apply to the allegations we
have heard about and seen reported in
the news:

Title 18 of the United States Code,
section 599 makes it unlawful for a can-
didate for Federal office to promise an
appointment to any public or private
position or employment in return for
support of his candidacy.

Section 600 makes it unlawful to
promise employment, a contract, or
other benefit in exchange for any polit-
ical activity or support for a candidate
or political party.

Section 607 makes it unlawful for any
person to solicit or receive any con-
tribution intended to influence an elec-
tion for Federal office in any [govern-
ment] room or building.

This is the tone that has been related
to the President’s fundraising coffers
and also to the Vice President’s phone
calls.

Section 641 makes it unlawful to con-
vert Government property which in-

cludes telephones, copy machines, or
Government computer records for ones
own use.

Section 201 makes it unlawful to give
or offer a bribe to a public official in
order to influence an official act.

Section 205 makes it unlawful for a
Government employee to act as an
agent for anyone before a Federal agen-
cy on matters that the United States is
a party or has a direct interest.

Section 793 makes it unlawful to
communicate national defense infor-
mation to anyone not entitled to re-
ceive it.

Section 794 makes it unlawful to
communicate national defense infor-
mation to a foreign government or rep-
resentative of a foreign government.

Section 219 prohibits a Federal Gov-
ernment official or employee from act-
ing as foreign agent by delivering
money actually derived from foreign
countries.

Sections 611–621 of the Foreign
Agents Registration Act prohibit any
person from acting in any capacity on
behalf of a foreign government or for-
eign political party without registering
with the Attorney General.

Section 1905 makes it unlawful for a
Federal employee to make an unau-
thorized disclosure of proprietary busi-
ness information.

Section 1956 is the money laundering
statute.

Section 1505 makes it unlawful to ob-
struct an agency or committee pro-
ceeding.

All of these laws are subject to:
Title 18, section 371, conspiracy stat-

ute which makes it unlawful to con-
spire to commit any offense against
the United States; and sections 1341
and 1342, mail and wire fraud statutes
which make it unlawful to use the
mails, radio, or telephones in connec-
tion with any scheme to defraud or ob-
tain money by false pretenses.

Section 1001 false statements statute
which makes it unlawful to make a
false statement or use a document con-
taining materially false statements in
a matter before the executive branch
and with some limitations, the judicial
and legislative branches.

The Federal election laws make it
unlawful to: Solicit or accept political
contributions from foreign nationals in
section 441e; it makes it unlawful to
knowingly accept a contribution made
in the name of another person; section
441f; or makes it unlawful to solicit
any contribution from persons with
contracts with any government agen-
cy; section 441c.

These are only a portion of the Fed-
eral laws that apply to the allegations
currently under review.

Recent news accounts of solicitations
of campaign contributions by the Vice
President, and possibly the President
or senior White House staff, occurring
in White House offices not used for res-
idential purposes, or onboard Air Force
One, may have violated Federal crimi-
nal laws prohibiting soliciting or re-
ceiving political contributions in any



CONGRESSIONAL RECORD — SENATES2402 March 18, 1997
Government room or office or conver-
sion of Government property to one’s
own use.

There has been specific credible in-
formation publicly reported that the
Cheyenne-Arapaho Indians of Okla-
homa contributed $107,000 to the Clin-
ton-Gore reelection campaign in order
to meet with President Clinton to dis-
cuss the return of Federal lands. It also
was reported that Clinton-Gore reelec-
tion campaign chief fundraiser
Terrance McAuliffe may have offered a
Government benefit of access in ex-
change for additional political support
which may violate Federal law prohib-
iting the promise of a Government ben-
efit in exchange for political activity
or support.

There has been specific credible in-
formation publicly reported that Presi-
dent Clinton, Vice President GORE,
Deputy Chief of Staff Harold Ickes, and
other covered White House and Clin-
ton-Gore campaign officers coordinated
the solicitation and expenditure of
independent Democratic Party funds
which may be in violation of the Fed-
eral election laws. It was further re-
ported that Democratic party advertis-
ing and expenditures were directed to-
ward the reelection effort which may
have had the effect to render these
funds subject to campaign finance limi-
tations to which they otherwise were
not subject.

There has been specific credible in-
formation publicly reported that Presi-
dent Clinton met with Long Beach offi-
cials to advance a proposed contract
between the city of Long Beach and the
Chinese state-owned merchant fleet,
the China Ocean Shipping Co., COSCO,
to lease an abandoned United States
Navy Station at Long Beach. It was
also reported that individuals—Charlie
Trie, Wang Jun, and Johnny Chung—
with business interests linked to the
Chinese shipping company made cam-
paign donations to the Democratic Na-
tional Committee and visited the
President at a White House coffee dur-
ing the negotiations for this lease
which may have violated Federal laws
if any promise of a Government benefit
was given in exchange for political ac-
tivity or support or if a promise of
money from a foreign government was
given.

Yesterday, the Wall Street Journal
reported that oil financier Roger
Tamraz, who had an outstanding inter-
national arrest warrant for allegedly
embezzling $200 million from a Leba-
nese bank, attended a White House cof-
fee, a White House dinner and recep-
tion, and viewed a movie with Presi-
dent Clinton. All of these visits were
allowed in spite of warnings from the
President’s own National Security
Counsel Asian specialist’s rec-
ommendation that Mr. Tamraz should
have no future meetings or future ac-
cess to the White House. Mr. Tamraz
met with the NSC specialist in an at-
tempt to obtain support from the ad-
ministration for a multibillion dollar
oil pipeline from the Caspian Sea to

Turkey that he was negotiating to
build. He then tried to set meetings
with Vice President GORE and Presi-
dent Clinton.

The specialist’s advice appears to
have been followed until Mr. Tamraz
made donations of $50,000 and then
$100,000 to the Democratic National
Committee. When the National Secu-
rity Counsel determined that it was
not in the best interest of the United
States to support Mr. Tamraz’s busi-
ness proposal or for his return to the
White House, he went to the Demo-
cratic National Committee.

Mr. Tamraz is quoted as saying that
he thought that ‘‘through the DNC [he]
could make a policy heard.’’ DNC
Chairman Don Fowler is reported to
have personally called the White
House’s NSC specialist and asked her
to drop her opposition to Mr. Tamraz
meeting with President Clinton. Mr.
Fowler apparently also managed to
have the CIA send over a paper on Mr.
Tamraz which Mr. Fowler said would
show that Mr. Tamraz had helped the
United States in the past. The re-
quested meetings with the President
did occur. It was reported that Mr.
Tamraz had four meetings with Presi-
dent Clinton in spite of these warnings.
What did Mr. Tamraz do to warrant
such special access? We know that he
donated at least $177,000 to the DNC
and it was reported that he raised more
money from other large donors.

Why was a man with an international
arrest warrant, accused of embezzling
$200 million from a foreign bank, al-
lowed into the White House to meet
with the President?

Why was this same man allowed to
meet with President Clinton over the
objections of his own National Security
Council Asia specialist’s warnings?

Why was the chairman of the Demo-
cratic National Party involving him-
self in foreign policy issues?

Why did he call the National Secu-
rity Council to attempt to change a de-
cision?

How did the chairman of the Demo-
cratic National Committee obtain a
copy of a paper on a donor from the
CIA and have it sent to the National
Security Council?

On whose authority was this done?
Was the President aware of his party

chairman’s actions and did he approve?
If not, why did he continue to meet

with this man?
What was requested in these meet-

ings and was any benefit provided to
Mr. Tamraz as a result?

There has been specific credible in-
formation publicly reported that a co-
caine dealer convicted of transporting
nearly 6,000 pounds of cocaine into this
country, Jorge Cabrera, met with
President Clinton in the White House.
Eric Wynn, convicted of 13 counts of
stock fraud which allegedly was to ben-
efit the Bonano crime family, met with
President Clinton. And a man alleged
to have been associated with Russian
organized crime, Gregori Loutchansky,
also met with President Clinton. Mr.

Yogesh Gandhi contributed $325,000 to
the DNC and met with President Clin-
ton to give him a World Peace Award
although reports allege that he owed
$10,000 in back taxes and filed divorce
papers in court that he was a pauper
and could not afford to pay the court’s
fees. Numerous other specific allega-
tions surrounding John Huang and
Webster Hubbell have been widely re-
ported and raised questions about their
activities in relation to Chinese inter-
ests.

All of these questions need to be an-
swered. They clearly present a conflict
of interest for the Attorney General
and the Department of Justice. And
they do involve credible information
concerning covered persons that may
have violated Federal law.

Mr. President, I urge the Attorney
General to appoint a special counsel to
investigate these charges. I think the
law calls for it. I think it is very clear.
I do not think it is close. So I urge the
Attorney General to appoint an inde-
pendent counsel immediately.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr. GOR-
TON). The absence of a quorum has been
suggested. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, I ask
unanimous consent I be allowed to
speak for 20 minutes as in morning
business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, I ask
unanimous consent following my pres-
entation that Senator LEVIN from
Michigan be recognized on the bill.

The PRESIDING OFFICER. Senator
LEVIN has time reserved.

Without objection, it is so ordered.
Mr. DORGAN. Mr. President, I come

to the floor to discuss a piece of legis-
lation that I and a couple of my col-
leagues intend to introduce, but I did
want to comment first on the remarks
that have been offered previously on
the floor of the Senate, including the
just-completed remarks by the major-
ity whip.

It is certainly the case that a number
of allegations about fundraising abuses
are serious and ought to be inves-
tigated. The current campaign financ-
ing system in this country is in des-
perate need of revision and reform. The
range of abuses that need investigation
goes all the way around the spectrum.
These include abuses by the major
campaign committees, both the Repub-
lican National Committee and the
Democratic National Committee, con-
gressional campaigns, and the White
House. There are a wide range of alle-
gations surfacing almost daily now for
several months about abuses in cam-
paign financing. All of them deserve to



CONGRESSIONAL RECORD — SENATE S2403March 18, 1997
be fully investigated. The American
people deserve no less than that.

Last week, there was an attempt to
do a congressional investigation reso-
lution on the floor of the Senate. That
resolution was attempting to put blind-
ers on the investigation sufficient so
that it would only investigate a little
corner of the problem, and it was the
majority party saying only investigate
the opposition. It turned out that suffi-
cient members of the Senate would not
agree with that. So, finally it had to be
broadened to say investigation of cam-
paign finance abuses ought to be across
the board, no matter which party is in-
volved with those abuses. As a result
the charter given last week to the Sen-
ate Committee that will investigate
these abuses, is a broader charter rath-
er than a narrower charter.

The same should hold true with the
discussion about the resolution now be-
fore the Senate. This resolution, once
again, attempts to narrow it. The reso-
lution that will be offered by the Sen-
ator from Michigan, a substitute of-
fered by Senator LEVIN, is what I will
choose to support, largely because that
resolution contemplates that abuses
shall be investigated with respect to ei-
ther party or any party in which there
is an allegation of fundraising abuse.

The Senate Judiciary Committee al-
ready has petitioned the Attorney Gen-
eral on the question of an independent
counsel. The law provides for that. The
law does not provide for the Senate to
intervene on a political basis to peti-
tion for an independent counsel. What
is happening here is unprecedented. It
has not happened previously.

Part of this debate is whether this is
politics or substance. We already have
a congressional investigation that will
now be organized and will be very well
funded. We already have a letter from
the Senate Judiciary Committee to the
Attorney General. The question of
whether this legislation now brought
to the floor is a political missive, I sup-
pose, is up to those who are looking at
it and would make judgments about its
narrow scope. I prefer that we consider
the resolution and vote for the resolu-
tion offered by the Senator from Michi-
gan.

I make one additional point. What is
not on the floor of the Senate is cam-
paign finance reform. It ought to be.
Campaign finance reform ought to be
brought to the Senate. We ought to de-
bate it. We ought to reform the cam-
paign finance system.

What is not on the floor of the Sen-
ate, and it must be, is the Chemical
Weapons Treaty. That is very impor-
tant business that is before the body.
We must bring it to the floor and have
a vote on it and have a debate on the
Chemical Weapons Treaty. The at-
tempt to end the spread of poison gases
for warfare in this world is a noble at-
tempt initiated first by President
Reagan and then by President Bush,
sent to us by President Clinton. Many
countries have already signed the ini-
tiative. It is being held up in this body.

Very soon we will have to take aggres-
sive action to try to wedge that to the
floor of the Senate and insist on a vote
on the important Chemical Weapons
Treaty.

(The remarks of Mr. DORGAN pertain-
ing to the introduction of S. 465 are lo-
cated in today’s RECORD under ‘‘State-
ments on Introduced Bills and Joint
Resolutions.’’)

The PRESIDING OFFICER. Under
the previous unanimous-consent or-
dered, the Senator from Michigan is to
be recognized. The Senator from Michi-
gan is recognized for not to exceed 30
minutes.

Mr. LEVIN. Mr. President, there is
only one reason the Senate is being
asked by the majority leader’s resolu-
tion to intervene in the independent
counsel process which is being consid-
ered by the Attorney General. The rea-
son is partisan politics, pure and sim-
ple. It is regrettable for many reasons,
particularly following last week’s de-
termination by the full Senate to sup-
port a broad and fair and evenhanded
investigation by the Senate Govern-
mental Affairs Committee into cam-
paign finance practices in the 1996 elec-
tion—Presidential and congressional,
House and Senate, Republican and
Democratic. In doing that last week,
we recognized as a body that abuses in
campaign fundraising are not in the ex-
clusive domain of either political
party, or either end of Pennsylvania
Avenue. We confirm the view, as stated
in the Governmental Affairs Commit-
tee report, in support of funding a
broad scope investigation that:

The committee intends to investigate alle-
gations of improper activities by all, Repub-
licans, Democrats, or other political par-
tisans. It will investigate specific activities,
not the political party against which the al-
legations are made.

But now, in a partisan attempt to re-
establish the focus of the press and the
public on just the Democratic National
Committee and just the Clinton-Gore
campaign, the majority leadership
brings this resolution to the floor. The
very wording of the resolution reveals
its partisan objective. Nothing in the
resolution mentions activities in con-
nection with the Republican National
Committee, or the fundraising activi-
ties of Members of Congress. The reso-
lution mentions possible Democratic
problems exclusively and calls upon
the Attorney General to seek the ap-
pointment of an independent counsel to
investigate only allegations against
Democrats. It is an unbalanced, par-
tisan piece of work, and I expect it will
receive the unbalanced partisan vote
that it deserves.

But in addition to the reversal that
it reflects of the Senate’s unified posi-
tion on a broad, bipartisan investiga-
tion into campaign finance reform, it
does damage to the very law that it is
seeking to invoke. For the past 18
years I have served as either chairman
or ranking Democrat on the Sub-
committee of the Governmental Affairs
Committee with jurisdiction over the

independent counsel law. I have been
actively involved in three authoriza-
tions of this important statute. And
having experienced and studied the his-
tory of this law, it is apparent to me
that this resolution runs directly
counter to the fundamental purpose of
the independent counsel law.

The independent counsel law was en-
acted in the aftermath of Watergate.
The Watergate Committee rec-
ommended, and Congress agreed, that
we needed an established process by
which criminal investigations of our
top Government officials could be con-
ducted in an independent manner free
from any taint of favoritism or poli-
tics. This was necessary, we decided, in
order to maintain the public’s con-
fidence in one of the basic principles of
our democracy—that this is a country
that follows the rule of law. We estab-
lished a process whereby the Attorney
General would follow certain estab-
lished procedures in reviewing allega-
tions of criminal wrongdoing by top
Government officials and decide at cer-
tain stages whether to ask a special
court to appoint a person from the pri-
vate sector to take over the investiga-
tion and conduct it independently from
the chain of command at the Depart-
ment of Justice. We wanted the public
to have confidence that investigations
into alleged criminal conduct by top
Government officials were no less ag-
gressive—and I might add no more ag-
gressive—than any such investigation
of the average citizen. We particularly
wanted to take any suggestion of par-
tisanship out of the investigative and
prosecutorial decisionmaking process.

So here is what we did. We estab-
lished the requirement that if the At-
torney General receives specific infor-
mation from a credible source that a
crime, other than a class B or C mis-
demeanor, has been committed by cer-
tain enumerated top Government offi-
cials, the Attorney General has to con-
duct a threshold inquiry lasting no
more than 30 days, to determine if the
allegation is frivolous or legitimate.
The top officials who trigger this so-
called mandatory provision of the act
are the President and Vice President,
the Cabinet Secretaries and Deputy
Secretaries of the executive branch de-
partments, plus very top White House
officials who are paid a salary at least
as high as Cabinet Secretaries or Dep-
uty Secretaries, and in addition the
chairman and treasurer or other top of-
ficials of the President’s campaign
committee.

If, after that threshold inquiry, the
Attorney General determines that
there is specific information from a
credible source that a crime may have
been committed, the Attorney General
must then conduct a preliminary inves-
tigation lasting no more than 90 days
in which she gathers evidence to deter-
mine whether further investigation is
warranted. If, after the conclusion of
the 90-day period, the Attorney Gen-
eral determines that further investiga-
tion is warranted with respect to a cov-
ered official, then she must seek the
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appointment of an independent coun-
sel. The Attorney General is required
by law to seek such appointment from
a special court made up of three article
III judges appointed for 2-year terms by
the Chief Justice of the Supreme
Court.

The independent counsel law also has
a provision that gives the Attorney
General the discretion—and I repeat
the discretion—to seek an independent
counsel where there is a criminal alle-
gation against a noncovered official
and the Attorney General determines
that the Department of Justice has a
political, personal, or financial conflict
of interest with respect to the inves-
tigation. There must still be specific
information from a credible source
that a crime may have been committed
and a preliminary investigation to de-
termine whether further investigation
is warranted. Use of this provision is
contemplated where the Attorney Gen-
eral or top Justice Department em-
ployees may have been personally in-
volved in the matters under investiga-
tion or where the Attorney General has
an unusually close personal relation-
ship with the subject of the investiga-
tion.

A third provision of the independent
counsel law provides that the Attorney
General may seek the appointment of
an independent counsel relative to alle-
gations against Members of Congress.
The independent counsel law provides
that if the Attorney General receives
specific information from a credible
source that a crime may have been
committed by a Member of Congress,
she can determine whether the contin-
ued investigation of that allegation
should be conducted by the Depart-
ment of Justice or whether it is in the
public interest that the investigation
be conducted by an independent coun-
sel. Like the conflict of interest provi-
sion, this is a discretionary authority,
but it is one the Attorney General has
available to her in matters involving
Members of Congress.

In crafting the independent counsel
law, Congress contemplated a role for
Congress with respect to the appoint-
ment of an independent counsel in a
specific case. We included a provision
that is tailored to the purposes of the
law. The independent counsel law ex-
plicitly provides that the appropriate
avenue for congressional comment on
the appointment of an independent
counsel is through action of the Judici-
ary Committee. The law provides that
either a majority of the majority party
or a majority of the minority party
may request the Attorney General to
appoint an independent counsel acting
in the Judiciary Committee. Upon re-
ceipt of such a letter, the law provides
that the Attorney General must re-
spond in writing to the authors of the
letter explaining ‘‘whether the Attor-
ney General has begun or will begin a
preliminary investigation’’ under the
independent counsel law setting forth
‘‘the reasons for the Attorney Gen-
eral’s decision regarding such prelimi-

nary investigation as it relates to each
of the matters with respect to which
the congressional request is made. If
there is such a preliminary investiga-
tion, the report shall include the date
on which the preliminary investigation
began or will begin.’’

The Attorney General is not obli-
gated to trigger the statute when she
receives such a letter. She is not re-
quired to initiate a threshold inquiry
or conduct a preliminary investigation.
She is only required to respond within
30 days, as I have indicated before.
That is the process that we provided in
the independent counsel law for Con-
gress to express an opinion in trigger-
ing the statute.

Now, why did we adopt that proce-
dure specifically in the statute? We
wanted to provide an opportunity for
congressional expression in a moderate
way. We did not say the Senate or the
House could trigger the required report
by resolution, thereby raising the
stakes and increasing the level of pos-
sible partisan bickering. We provided
for members of the Judiciary Commit-
tee to make the request to the Attor-
ney General, and we required of her
only that she respond in writing to the
letter in a 30-day period in the manner
indicated. So we channeled congres-
sional concerns about the appointment
of an independent counsel into a low-
key, limited process to keep partisan
politics at bay.

We also established this limited proc-
ess because central to this law is the
constitutional requirement that the
Attorney General control the trigger-
ing of the statute. Congress as a whole
is constitutionally prohibited from
forcing the Attorney General to seek
an independent counsel. In fact, when
the constitutional challenge to the
independent counsel law was consid-
ered by the Supreme Court in the case
of Morrison versus Olson, the Supreme
Court based its finding of constitu-
tionality for the law upon the fun-
damental principle followed in the
statute that the Attorney General has
full authority to exercise her discre-
tion free of congressional control.

The Supreme Court said the follow-
ing in Morrison versus Olson:

We observe first that this case does not in-
volve an attempt by Congress to increase its
powers at the expense of the executive
branch . . . Indeed, with the exception of the
power of impeachment—which applies to all
officers of the United States—Congress re-
tained for itself no powers of control or su-
pervision over an independent counsel. The
act does empower certain members of Con-
gress to request the Attorney General to
apply for the appointment of an independent
counsel, but the Attorney General has no
duty to comply with the request, although
he must respond within a certain time limit
. . . Other than that, Congress’ role under the
Act is limited to receiving reports or other
information and oversight of the independ-
ent counsel’s activities, functions that we
have recognized generally as being inciden-
tal to the legislative function of Congress.

The resolution before us would tend
to undermine that basic principle of
this law. It also does undermine the

nonpartisan spirit which has been so
important to this law’s operation. This
law has been reauthorized in this
Chamber at the instigation, I believe,
at least on the last three occasions, of
then Senator Bill Cohen, Republican
from Maine, and myself. We always did
it on a bipartisan basis. We always told
each other it was critical to this law’s
functioning that it be implemented
carefully as written and not be under-
mined by bipartisan efforts to use it to
its advantage in this most political
body.

That is why as an alternative to the
majority leader’s resolution I have in-
troduced, with Senator LEAHY, a reso-
lution which simply urges the Attor-
ney General to follow the law as it is
written, to do her job with respect to
all three of her powers to invoke the
statute: The mandatory coverage of
covered officials in the executive
branch, the conflict of interest provi-
sion, and the Members of Congress pro-
vision. And it asks her to consider all
allegations involving Federal elections,
Democratic and Republican, Congress
and the President, and to do so free of
any political considerations.

The majority leader’s resolution is
problematic both for what it leaves out
and what it includes. It leaves out any
reference to allegations against Mem-
bers of Congress and the Republican
Party, and it includes conclusory lan-
guage with respect to the allegations
against the White House and the Demo-
cratic Party. The resolution leaps to
judgment and purports to make the
very judgments about possible crimi-
nality which the statute and the Con-
stitution reserve for the Attorney Gen-
eral.

The majority leader’s resolution very
clearly leaves out the same group
which some in this body tried to leave
out of the Governmental Affairs Com-
mittee’s investigation, allegations
against Members of Congress.

Let us just look at some of the activ-
ity that the majority leader’s resolu-
tion would rather the Attorney Gen-
eral ignore that is not referenced in
this resolution at all.

A few months ago, when the 105th
Congress first got underway, the media
was filled with articles about Speaker
NEWT GINGRICH and his misuse of al-
leged tax-exempt organizations to fur-
ther partisan political ends.

On January 17, 1997, a specially-ap-
pointed investigative subcommittee of
the House Ethics Committee released a
unanimous bipartisan report which
presented the following conclusions:

The subcommittee found that in regard to
two projects, Mr. Gingrich engaged in activ-
ity involving 501(c)(3) organizations that was
substantially motivated by partisan political
goals. The subcommittee also found that Mr.
Gingrich provided the committee with mate-
rial information about one of those projects
that was inaccurate, incomplete and unreli-
able.

The two projects referred to, a tele-
vision course called ‘‘American Oppor-
tunities Workshop,’’ and a college
course called ‘‘Renewing American Civ-
ilization,’’ were largely paid for with
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tax-exempt donations to two tax-ex-
empt groups, the American Lincoln Op-
portunity Foundation and the Progress
and Freedom Foundation.

The House bipartisan report notes
that tax-exempt groups are not allowed
to engage in partisan political activi-
ties. It states that even Mr. GINGRICH’s
tax counsel, ‘‘said that he would not
have recommended the use of 501(c)(3)
organizations to sponsor the course be-
cause the combination of politics and
501(c)(3) organizations is an ‘explosive
mix,’ almost certain to draw the atten-
tion of the IRS.’’

The unanimous bipartisan report of
the House ethics investigative sub-
committee went on to make the follow-
ing notable findings:

Based on the evidence, it was clear that
Mr. Gingrich intended that the [American
Opportunities Workshop] and renewing
American civilization projects have substan-
tial partisan political purposes.

This is a bipartisan finding, that Mr.
GINGRICH ‘‘intended’’ that those two
projects have ‘‘substantial partisan po-
litical purposes.’’ And the subcommit-
tee went on:

In addition, he was aware that political ac-
tivities in the context of 501(c)(3) organiza-
tions were problematic. Prior to embarking
on these projects, [the committee wrote] Mr.
Gingrich had been involved with another or-
ganization that had direct experience with
the private benefit prohibition in a political
context, the American Campaign Academy.
In a 1989 tax court opinion [the subcommit-
tee continued] issued less than a year before
Mr. Gingrich set the [American Opportuni-
ties Workshop] projects into motion, the
academy was denied its exemption under
501(c)(3) because, although educational, it
conferred an impermissible private benefit
on Republican candidates and entities. Close
associates of Mr. Gingrich were principals in
the American Campaign Academy. Mr. Ging-
rich taught at the academy, and Mr. Ging-
rich had been briefed at the time on the tax
controversy surrounding the academy.

And the investigative subcommittee
over in the House continued:

Taking into account Mr. Gingrich’s back-
ground, experience, and sophistication with
respect to tax-exempt organizations, and his
status as a Member of Congress obligated to
maintain high ethical standards, the Sub-
committee concluded that Mr. Gingrich
should have known to seek appropriate legal
advice. . . . Had he sought and followed such
advice . . . 501(c)(3) organizations would not
have been used to sponsor Mr. Gingrich’s
[American Opportunities Workshop] and Re-
newing American Civilization projects.

Now, that unanimous, bipartisan re-
port was issued 2 months ago. It raises,
directly, explicitly, serious questions
about the deliberate and illegal misuse
of tax-exempt organizations by a
prominent Member of Congress, and
false statements to Congress. The
House Ethics Committee report found
that Speaker Gingrich intentionally
used two tax-exempt organizations for
partisan political purposes, even after
having been specifically denied tax-ex-
empt status for another organization
in 1989 because of the partisan nature
of that organization’s work. How re-
vealing it is that the resolution before
us, of the majority leader, does not

mention one word of that entire mat-
ter—not a word.

And even leaving aside the issue of
Mr. GINGRICH, given the campaign sea-
son just behind us, it is also revealing
that the resolution before us makes no
mention in any way of the tax-exempt
organizations that played so prominent
a role in the 1996 election. Congress
made a decision many years ago that
we wanted to give a break to charities
and civic organizations devoted to
working for public purposes, but we
didn’t want to use taxpayer dollars to
subsidize partisan political activities
by these organizations. Blatant viola-
tions of the legal limits on partisan po-
litical activity appear to have taken
place during the 1996 election cycle by
a number of tax-exempt organizations.
Let us just look at two examples.

In the last months of the 1996 elec-
tion cycle, the Republican National
Committee transferred $4.6 million to
Americans for Tax Reform, an organi-
zation that is exempt from paying
taxes. Grover Norquist, the president
of tax-exempt Americans for Tax Re-
form, was quoted in one Washington
Post article as stating that in the last
weeks before the 1996 election, his or-
ganization sent out 20 million pieces of
mail and paid for millions of phone
calls in 150 congressional districts.
Much of this last-minute activity was
made possible by the Republican Na-
tional Committee’s $4.6 million con-
tribution. That is according to the ar-
ticle.

An Associated Press article that
came out in October of 1996 quoted Mr.
Norquist as saying that his group was
sending out a last-minute, $3 million
mailing to reinforce Republican
antitax messages and that ‘‘two-thirds
of the money came from the GOP.’’

Mr. Norquist indicated in the Wash-
ington Post article that his group
didn’t pay for televised political ads,
but there is evidence to the contrary.
An ad broadcast in the New Jersey
Senate campaign states that it was
paid for by the tax-exempt Americans
for Tax Reform. The ad directly at-
tacks the Democratic candidate for
missing votes. Here is a sample:

Taxpayers pay liberal Bob Torricelli
$133,000 a year, but he doesn’t show up for
work. That’s wrong.

That ad was broadcast in the final
weeks of the campaign. It presumably
cost a great deal of money to air and
may have been paid for with those RNC
funds.

Americans for Tax Reform also spon-
sored what was designated facetiously
as a special award for Members of Con-
gress, in the last weeks of the 1996 cam-
paign. The award was called the
‘‘Enemy of the Taxpayer’’ award, and
it was given to 34 Members of Congress,
none of whom were Republicans. The
press release issued by Americans for
Tax Reform contained a quotes from
Mr. Norquist, directly attacking the
Democratic Party.

That is not all. A group called
Women for Tax Reform, operating out

of the same office as Americans for Tax
Reform, was created in late August
1996, to launch a national television ad-
vertising campaign. It announced its
first two ads, both of which consisted
of a woman directly attacking Presi-
dent Clinton. One included the follow-
ing statement:

When Clinton was running, he promised a
middle-class tax cut. Then he raised my
taxes. He was just lying to get elected. This
year, he’ll lie some more.

The activity that I have just de-
scribed, TV ads, direct mail, phone
calls, and Enemy of the Taxpayer
awards, are as partisan as anything I
have seen in my years in politics.
These activities were directed at Fed-
eral candidates, they were timed to
happen in the last weeks before the
Federal elections, and they were appar-
ently paid for by millions of dollars in
contributions given to the tax-exempt
Americans for Tax Reform, including
millions from the RNC.

The president of Americans for Tax
Reform, Grover Norquist, is routinely
described by the Washington Times as
a GOP strategist. In 1995, he published
a book called ‘‘Rock the House’’ cele-
brating the Republican takeover of the
House of Representatives, for which
Speaker NEWT GINGRICH provided the
introduction. The quotes inside the
cover of his own book reveal much
about the man running this tax-exempt
organization.

Rush Limbaugh states, ‘‘Grover
Norquist is perhaps the most influen-
tial and important person you’ve never
heard of in the GOP today.’’

Haley Barbour, RNC chairman,
writes, ‘‘ ‘Rock the House’ is a true in-
sider’s account of the Republican revo-
lution of 1994.’’

Paul Gigot, a Wall Street Journal
columnist and television commentator
portrays Mr. Norquist as ‘‘one of the
main power brokers in the new Repub-
lican majority.’’

Mr. Norquist is described by these
persons—each of whom he chose to fea-
ture in quotations designed to promote
his book—as a Republican insider and
power broker. That isn’t exactly the
profile one would expect for what is
supposed to be a nonpartisan, tax ex-
empt group.

So, what are the possible violations?
What are the possible violations of
criminal law? The list might include:
Knowing and willful violation of the
Federal Election Campaign Act and
false statements to the IRS in viola-
tion of 26 United States Code 7206 or 18
United States Code 1001.

Let me describe another tax-exempt
group. This one has not been around for
very long. It is called Citizens for Re-
form. It incorporated in Virginia in
May 1996, was granted tax-exempt sta-
tus in June 1996. Its articles of incorpo-
ration state that the group’s purpose
is:

. . . to serve the public interest and to pro-
mote the social welfare by fostering and de-
veloping greater public participation, on a
nonpartisan basis, in the national debate
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concerning the size, scope, growth and re-
sponsibility of government and of the impact
of government on the community, the pri-
vate sector, and citizens in all walks of life.

This group stated that it expected to
conduct conferences, seminars, public
events, research, and studies. In its ap-
plication for tax-exempt status, which
is, by law, a publicly available docu-
ment, the group states that it does not
have any membership dues, contribu-
tions or gifts in 1996, and projects rais-
ing only $1,000 in revenue in 1997 and
another $1,000 in 1998.

This group, Citizens for Reform, stat-
ed that it had no plans to spend ‘‘any
money attempting to influence’’ any
elections. Within months of its cre-
ation, this tax-exempt group, however,
spent hundreds of thousands of dollars
on television and radio ads targeting
Federal candidates, and brimming with
the intensely partisan type of cam-
paign rhetoric. Ads paid for by this
group appear in California, Montana,
New York, Kansas, Texas, Arkansas,
and Pennsylvania. The group now, ap-
parently, admits spending $2 million in
the 5 months before election day.

One TV ad specifically targeted a
Democratic candidate for Congress in
Montana, Bill Yellowtail. Here is an
excerpt from this ad:

He preaches family values, but he takes a
swing at his wife. Yellowtail’s explanation:
he only slapped her once but her nose was
not broken.

That is supposed to be nonpartisan
activity?

Another TV ad directly targeting a
Democratic Congressman, CAL DOOLEY
in California. Here is a sample:

Cal Dooley said no to increased money for
drug enforcement. Instead, Dooley gave your
money to radical lawyers who represented
drug dealers.

How is that for another nonpartisan
ad?

One of their radio ads was broadcast
just before the 1996 election in New
York. The ad attacked Democratic
Congressman MAURICE HINCHEY and
lauded his Republican challenger. It
was described in a Wall Street Journal
column as follows:

Rep. Maurice Hinchey, the ad said, voted
against ‘‘sensible welfare reform,’’ [and]
voted for ‘‘the largest tax increase in his-
tory’’ and took money from a union with ties
to the mob. By contrast, it said, Rep.
Hinchey’s Republican challenger . . . sup-
ports ‘‘real welfare reform,’’ would cut taxes
and promises to ‘‘stop special-interest influ-
ence on Capitol Hill.’’

The Wall Street Journal article went
on to say, ‘‘It is impossible to find out
who put up the money for the ad; Citi-
zens for Reform doesn’t have to say.’’
The president of Citizens for Reform,
Peter Flaherty, said that his group has
spent money in 15 different congres-
sional districts in 10 States.

What happened to the statement of
that group that it had no plans to at-
tempt to influence any elections? That
is a statement made to the IRS to get
an exemption: ‘‘No plans to influence
any elections’’—that is the representa-
tion.

How did it happen that just months
after receiving its tax exemption, this
group had $2 million and the resources
to sponsor patently political ads across
the country? What happened to the
conferences and the seminars that this
group was going to hold? What hap-
pened to the statements it made to the
IRS that it planned to raise no money
in 1996?

Those questions give rise to others.
Was there a knowing and willful viola-
tion of Federal campaign laws or false
statements to the IRS?

But the majority resolution before us
does not mention any investigation of
Citizens for Reform or Americans for
Tax Reform or any other tax-exempt
group that was active in the 1996 elec-
tions in violation, allegedly, of the
laws prohibiting those groups from en-
gaging in partisan activities and whose
tax-exempt millions paid for TV ads,
voter education materials, get-out-the-
vote activities that are just completely
at odds, apparently, with what a tax-
exempt organization is allowed by law
to do.

For my part, I trust the Attorney
General to conduct a thorough crimi-
nal investigation of all the allegations
against Democrats and Republicans,
members of the executive branch and
the legislative branch. I think she will
follow the evidence wherever it leads,
as she should. I also trust her to follow
the independent counsel law, to use it
if she determines that there is specific
information from a credible source
that a crime may have been committed
by a covered official, or to use it for
anyone other than a covered official
against whom there is such specific in-
formation the Department has a per-
sonal, financial, or political conflict of
interest, or Members of Congress if she
determines it is in the public interest
to do so.

The majority leader’s resolution
omits what it should include, which is
the Attorney General’s review of ac-
tivities of Members of Congress.

Mr. President, I ask unanimous con-
sent that I be allowed 3 additional min-
utes.

Mr. LEAHY. I will give the Senator 3
minutes from the time reserved for this
side.

The PRESIDING OFFICER (Mr.
HUTCHINSON). The Senator is recog-
nized for 3 additional minutes.

Mr. LEVIN. I thank the Chair and my
good friend from Vermont.

The majority leader’s resolution
omits what it should include, which is
the Attorney General’s review of ac-
tivities of Members of Congress, and it
includes what it should omit, by pre-
judging the very investigation by the
Attorney General that it seeks. It
thereby does a disservice to the Nation,
which is awaiting an objective and fair
review, and it undermines the inde-
pendent counsel law which is depend-
ent upon a nonpolitical application
free from partisan pressure.

An alternative resolution that I and
Senator LEAHY will be offering will

urge the Attorney General to make a
thorough and fair review of the allega-
tions, free from political pressure, to
reach whatever conclusion is appro-
priate as to the persons covered by the
statute, as to persons not covered by
the statute where there might be a
conflict of interest, and as to Members
of Congress where the public interest
indicates that an independent counsel
might be the proper course for her to
pursue.

This alternative resolution we will be
offering embodies the spirit of the
independent counsel law. It permits the
process invoked by the Judiciary Com-
mittee a few days ago to proceed with-
out interference by this body. That let-
ter was sent by Republican members of
the Judiciary Committee to the Attor-
ney General asking her to appoint an
independent counsel. The law requires
her to answer that request within 30
days. We should not prejudge that
process that the law provides for, and
we should not prejudge the Attorney
General’s answer. We should stand by
the process which was established in
the independent counsel law and not
give in to this partisan effort.

I thank the Chair and yield the floor.
Mr. LEAHY. Mr. President, I see the

distinguished Senator from Wisconsin
on the floor. I wonder if it might be in
order for me to speak for about 4 min-
utes and then it be in order for him to
immediately reclaim his time. I would
take this time from the time reserved
to the Senator from Vermont as man-
ager on this side.

Mr. FEINGOLD. I thank the Senator.
The PRESIDING OFFICER. The Sen-

ator from Vermont is recognized.
Mr. LEAHY. Mr. President, I spoke

for hours on this issue on Friday and
again yesterday. I will not repeat what
I said other than to compliment the
distinguished Senator from Michigan
and others for what they have said. I
put into the RECORD the editorial from
the Washington Post that reaches the
same basic conclusion as the resolution
of the distinguished Senator from
Michigan.

I spoke of the fact that the resolu-
tion before us, the resolution intro-
duced by the distinguished majority
leader and others, is aimed just at the
President, the Vice President and very,
very carefully—very, very carefully—
excludes the Republicans in Congress
as it does the Democrats in Congress.

If we want to show real interest in
justice, we should say, well, let us look
at any activity of Members of Con-
gress, too. Let us not act as though we
are so above the law that we can only
point our finger at the President. But
that is not the point I am here to bring
up, Mr. President.

I have had the privilege of serving
with five Presidents: President Ford,
President Carter, President Reagan,
President Bush, and President Clinton.
I have served here with a number of
very distinguished majority leaders on
my side of the aisle: Senator Mansfield,
Senator BYRD, and Senator Mitchell,
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all as majority leader; and on the other
side of the aisle, Senator Baker and
Senator Dole. Of course, now I serve
with the Senator from Mississippi [Mr.
LOTT].

I mention these majority leaders,
Senators Mansfield, BYRD, Mitchell,
Baker and Dole, because there is one
thing that I recall from each one of
them in setting the agenda of the U.S.
Senate. It was that if the President of
the United States was going to be
abroad in a summit meeting, negotiat-
ing with other heads of state, the U.S.
Senate would refrain from bringing for-
ward matters directly aimed—espe-
cially partisan matters—directly
aimed at the President of the United
States.

This resolution is directly aimed at
the President of the United States. And
what is going to happen? We will ar-
range to make sure we vote on it al-
most within hours of the time he will
sit down with the President of Russia,
the leader of the only other nuclear su-
perpower.

Mr. President, has this body and this
town become so partisan that we are
going to ignore the tradition of all Re-
publican leaders and all Democratic
leaders in this body, and that is, to
show some unity behind the President
while he is abroad representing not
Democrats, not Republicans, but all
Americans?

Never in my 22 years in the Senate
have I seen such an egregious breach of
tradition. That does not mean that a
President, Republican or Democrat, is
given a free ride. What that means is
that the President of the United States
will at least be able to demonstrate,
when he is abroad representing this
country, that he is shown some support
back home during the time he is
abroad. When he is back here, we will
go back and forth and fight as we al-
ways have. Fine. That is the process.
But the tradition has always been to be
supportive of the President when he is
at a summit with other leaders. Of all
summits he might be attending, what
could be more important than the one
with the President of Russia?

It was tasteless enough to introduce
this resolution and start the debate on
it while the President was undergoing
surgery at Bethesda. Now, that, at the
very least, shows a tastelessness that
also, I believe, is unprecedented in this
body. That could be chalked up to
tasteless partisanship that is not ap-
propriate. It is as bad as making jokes
at the President’s expense when he is
lying there in pain recovering. But we
just assume that sometimes we have
tastelessness in politics.

However, when we have votes de-
signed to hit directly at the President
while he is abroad in a summit, that,
Mr. President, goes beyond tasteless-
ness. That shows no regard for history.
That shows no regard for the traditions
of this body. That shows no regard for
the importance of a President being
abroad.

Now, I had differences with President
Reagan on the way the Contra war was

run. I recall we held off from any ques-
tions of that when he was going abroad
for summits. I may have had dif-
ferences with President Bush and some
of his issues, but we held off on any dis-
cussion of that when he was going
abroad for a summit.

Mr. President, with all due respect to
my good friends on the other side of
the aisle—and I have many—I ask them
to at least take a few minutes if they
are going to set the schedule, and I ask
them to take a look at the history of
the United States, the history of the
Senate, the history of the Presidency,
and know there are certain things we
do in this country to demonstrate we
are worthy of being only 1 of 100 men
and women representing a quarter of a
billion Americans.

I am deeply saddened by this. I hope
this is only a momentary lapse in the
kind of traditions that have kept the
Senate, occasionally at least, the con-
science of the Nation. I hope this is
only a temporary lack of those things
that show the Senate to be the best.

I thank my friend from Wisconsin.
I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Wisconsin.
Mr. FEINGOLD. Thank you, Mr.

President. I rise today to speak on the
two resolutions which the Senate is de-
bating, the so-called Republican ver-
sion and the Democratic version. I take
this opportunity to explain why I in-
tend to vote against both versions as
they are now being offered.

At the outset, we should be clear that
there is no reason for the Senate to ac-
tually consider either version. The
statute authorizing the appointment of
an independent counsel gives the au-
thority to make the appointment to
the Attorney General of the United
States, and it also provides a mecha-
nism for the House and Senate Judici-
ary Committees to invoke a procedure
for the Attorney General to respond to
a request for appointment of an inde-
pendent counsel. Mr. President, that,
in fact, is what has been used in recent
days. Both the House and Senate Judi-
ciary Committees last week voted to
invoke that process. The Attorney
General has 30 days to respond.

In effect, what we are doing today,
since all of that has already happened,
what we are doing today is really just
shear theatrical maneuvering. On the
one side, we have the Republican reso-
lution, which carefully restricts the re-
quest and any implication of wrong-
doing just to the Clinton White House.
That resolution puts Congress off lim-
its for an independent counsel inves-
tigation for its alleged wrongdoing. It
puts the Republican National Commit-
tee off limits for an independent coun-
sel investigation. The Republican reso-
lution turns a blind eye to any allega-
tions of impropriety beyond the White
House itself.

On the other side, we have a Demo-
cratic resolution that stops short of
even taking notice of the fact that
there have been so many allegations of

wrongdoing on the part of the Demo-
cratic Party that the public is crying
out for an independent, impartial in-
vestigation.

Mr. President, both sides appear to
be ignoring the degree to which the
fundraising practices of the 1996 elec-
tions have gone beyond any limits and
created the appearance of a system to-
tally out of control. The improprieties
are not limited to the fundraising ac-
tivities in the White House. Both par-
ties engaged in an almost mindless
race to the bottom. The staggering
amounts of money raised in the 1996
elections, more than $2.7 billion, com-
pelled the kind of fundraising excesses
which continue to shock the country
each day. Day after day the front-page
story is yet another tale of impropri-
eties and new scandals. The stories en-
compass both parties, the congres-
sional races as well as the Presidential
races.

Mr. President, according to a poll re-
leased last week by the Wall Street
Journal and NBC News, 91 percent of
the American people believe that, if an
independent counsel was appointed, the
investigation should include all Fed-
eral elections, not just the Presidential
race, but congressional races, as well.

Last fall, Common Cause filed a re-
quest with the Attorney General for
appointment of an independent counsel
to investigate the violations of law by
both parties in the 1996 campaign.

At the time, I said that such action
might be appropriate. More recently, I
reached the conclusion that it was nec-
essary because it had become clear
that the seemingly endless scope of al-
legations arising from campaign fund-
raising activities touching all levels of
our Government had grown so vast
that the only manner in which the
public’s confidence can be ensured is,
Mr. President, by the appointment of
an independent counsel. In my view,
given the breadth of the allegations,
any investigation conducted by the De-
partment of Justice is inevitably and
unavoidably subject to the taint of po-
litical conflict in this context. To this
end, I called upon the Attorney Gen-
eral to appoint an independent counsel.

However, an important distinction
between the position I have taken and
that offered by the majority in the
form of this resolution is that I believe
that any call for an independent coun-
sel must necessarily include an inves-
tigation of all potential wrongdoers, be
it on the part of the executive branch,
the political parties, or the Congress.
The Republican resolution takes the
position that neither Congress nor the
Republican National Committee should
be subject to such an investigation. I
believe the American people will see
through this approach. How can anyone
suggest to the citizens of this Nation
that potential illegalities should be
subject to an independent counsel, pro-
vided the target is the President but
not the Congress? When the target is
one party, but not the other, they will
surely see such a ploy for exactly what
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it is, yet another partisan maneuver
designed to delude the public into be-
lieving that the problem is limited to a
small group of people and not a sys-
temic problem that demands a com-
prehensive overhaul of our system of
campaign finance laws.

Mr. President, as a threshold, it is es-
sential to understand the basis for the
independent counsel as well as who is
covered by the law. The underlying
premise behind the independent coun-
sel law, a premise which we should sus-
tain and that is threatened by partisan
gamesmanship, is that we have an in-
herent obligation to ensure the con-
fidence of the American people and the
public in investigations of the Govern-
ment. This law, born of the Watergate
scandal, was derived to restore and pro-
tect the public’s confidence in these
types of investigations, and in the
process preserve and promote the
public’s confidence in the integrity of
the U.S. Government.

Mr. President, the independent coun-
sel law provides that the Attorney
General must seek an independent
counsel upon finding specific informa-
tion, derived from a credible source,
that a violation of Federal law has po-
tentially occurred in regard to certain
covered persons, such as the President,
the Vice President, Cabinet members,
certain high-level officials in the White
House, among others. In addition to
these mandatory provisions, the inde-
pendent counsel law provides the At-
torney General with certain discre-
tionary power for other persons—those
not covered by the mandatory provi-
sions—and, Mr. President, to empha-
size, Members of Congress. Members of
Congress are included within these dis-
cretionary powers of the Attorney Gen-
eral with regard to the independent
counsel. In regard to other persons, an
independent counsel may be sought if,
in the face of specific evidence of ille-
gality, derived from a credible source,
a personal, political, or financial con-
flict of interest exists or may arise as
a result of a Department of Justice in-
vestigation. In regard to Members of
Congress, the discretionary standard is
a public interest standard. In other
words, if the Attorney General has evi-
dence of a violation of Federal law in-
volving a Member of Congress, she may
seek an independent counsel if she
finds it to be in the public interest.

Mr. President, over the past few
weeks, I have been approached by col-
leagues and others who argue that
Members of Congress are simply not
subject to the statute. Mr. President,
that is simply incorrect. In fact, if one
reviews the legislative history of this
law, one finds that Congress had pre-
viously been covered, albeit not explic-
itly, under the other persons provision.
In the 1994 reauthorization, Congress
clarified this and added a separate sec-
tion solely for Members of Congress.

The conference report accompanying
the 1994 amendments to the independ-
ent counsel law states as follows:

The 1987 law provided the Attorney Gen-
eral with the discretionary authority to use

the independent counsel process for any per-
son whose investigation or prosecution by
the Department of Justice ‘‘may result in a
personal, financial, or political conflict of in-
terest.’’ This discretionary authority per-
mitted the Attorney General, if a conflict of
interest were present, to use the independent
counsel process to investigate Members of
Congress. However, Members of Congress
were not specifically identified as falling
within that general category of coverage.

Mr. President, realizing the hypoc-
risy of a law that allows an independ-
ent counsel in regard to the executive,
but not explicitly with regard to Con-
gress, the Congress chose to act. The
conference report continues:

The Senate bill gives the Attorney General
specific discretionary authority to use the
independent counsel to investigate Members
of Congress. It broadens the standard for in-
voking the process with respect to Members
from requiring a conflict of interest to re-
quiring the Attorney General to find it
would be in the public interest. This broader
standard would permit the Attorney General
to use the independent counsel process for
Members of Congress in cases of perceived as
well as actual conflicts of interest.

Not only did the Congress then act to
explicitly include Members of Con-
gress, it took the additional step of
making the standard for invoking the
statute easier to apply than it had been
previously. As the conference report
stated, the statute may be invoked in
the case of a perceived or actual con-
flict of interest. Now, this is a signifi-
cant statement of congressional intent
as to whether or not Congress falls
within the ambit of the independent
counsel statute.

Yet, Mr. President, the resolution
brought to the floor of the Senate by a
Republican leader chooses a different
course and turns a blind eye to any po-
tential illegal conduct on behalf of
Members of Congress, be it real or per-
ceived. It simply says to the Attorney
General, appoint an independent coun-
sel in regard to the Clinton administra-
tion, but not in regard to any illegality
involving Congress or the Republican
National Committee. Mr. President, I
believe this approach is seriously
flawed and should be rejected.

As I indicated previously, 9 out of 10
Americans want all illegality in regard
to the 1996 elections investigated. Yet,
this resolution chooses to ignore that
which the American people seem to
readily understand—that being that all
illegality should be investigated.

Mr. President, when one looks at the
myriad of allegations that have arisen
in the wake of the 1996 Federal elec-
tions, it is not difficult to see why the
American people feel that both politi-
cal parties, and Congress, should be in-
cluded in an independent counsel inves-
tigation.

There has been a lot of attention fo-
cused upon alleged wrongdoing by the
Clinton White House. But equal atten-
tion needs to be focused upon similar
allegations about the behavior of both
national parties and the Members of
the Congress during the fundraising ex-
plosion in the 1996 election.

At the outset, it should be under-
stood that what is being sought here is

an independent counsel to investigate
allegations of wrongdoing in the 1996
election. The distinguished chairman
of the U.S. Senate Judiciary Commit-
tee, Senator HATCH, stated during the
debate on this issue on Friday as fol-
lows:

The answer to whether criminal wrong-
doing has occurred will of necessity turn on
the resolution of disputed factual, legal, and
state of mind determinations.

Repeating that, he said:
The answer to whether criminal wrong-

doing has occurred will of necessity turn on
the resolution of disputed factual, legal, and
state of mind determinations.

We have to stress what the Senator
from Utah stated: At this stage, wheth-
er there was criminal wrongdoing turns
on the resolution of factual, legal, and
state-of-mind determinations. Obvi-
ously, those factual determinations
can only be ascertained by an impar-
tial investigation, and that statement
applies equally to allegations regard-
ing Republican conduct in fundraising
activities as it does to Democratic con-
duct.

Without engaging in an extensive de-
scription of the allegations of improper
conduct in the 1996 election, which goes
well beyond the activities of the White
House, let me highlight a few areas.

First, with respect to the soft money
machines that were operated by both
parties in the 1996 elections, the initial
request filed by Common Cause last
fall for appointment of an independent
counsel alleged that both the Clinton
and Dole Presidential campaigns, along
with their respective political parties,
knowingly and willfully violated Fed-
eral campaign finance laws. Common
Cause specifically charged that both
campaigns were engaged in illegal
schemes to violate the Presidential pri-
mary spending limits and the ban on
soft money being used directly to sup-
port a Federal candidate.

Mr. President, the Senator from Utah
also alluded to this question in his re-
marks on Friday when he stated:

There remains significant factual ques-
tions of the extent to which the allegedly
improper fundraising activity was, in fact,
directed toward benefiting Federal cam-
paigns.

If, indeed, it is determined that there
were knowing and willful schemes to
use soft money in both Presidential
campaigns, both parties, as Common
Cause asserts, would have violated ex-
isting law prohibiting such activity. Of
course, Mr. President, the answer can-
not be ascertained until an independ-
ent investigation is conducted.

Mr. President, let me describe an-
other piece of soft money activity that
has been tied directly to the Repub-
lican National Committee; that is, the
transfer of some $4.6 million from the
RNC to a tax-exempt organization
headed by Grover Norquist, a close ally
of the Republican Speaker of the
House. This organization, according to
a Washington Post story on December
10, 1996, then used the RNC money to
flood voters in 150 congressional dis-
tricts with millions of pieces of mail
and phone calls.
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Now, this story adds a rather pecu-

liar twist to the concept of independent
expenditures. There have been plenty
of complaints about various groups, in-
cluding labor organizations, running
independent campaigns against par-
ticular candidates. But this story de-
scribes what appears to be what or
what may have been a money launder-
ing scheme, which allowed the RNC to
raise soft money and then transfer it to
this tax-exempt group, which then used
the money for an independent expendi-
ture campaign.

Was there coordination of these ex-
penditures with the candidates them-
selves, or through the Republican Na-
tional Committee? Was this transfer of
money designed to allow the RNC to do
indirectly what the law prohibits them
to do directly—that is, spend soft
money in a congressional campaign?
Should we not be seeking the answer to
that question? Was this a violation of
tax laws as well as campaign finance
laws? As the Senator from Utah stated
in calling for an investigation of Demo-
cratic fundraising activities, there are
significant factual questions involved
here as to the extent to which this
fundraising activity was directed to-
ward benefiting Federal congressional
campaigns. Mr. President, those ques-
tions cannot be resolved without an in-
vestigation.

With respect to the issue of foreign
contributions being illegally funneled
into Federal elections, I think we are
all aware of the allegations that have
been made that the People’s Republic
of China may have targeted Members
of Congress, as well as the White
House. How successful they were re-
mains unknown. Certainly, we ought to
have this question addressed in any
independent counsel investigation with
regard to Members of Congress, as well
as the White House.

Finally, let’s be candid about the fact
that the allegations that campaign
contributions were exchanged for spe-
cial access to policymakers are not di-
rected solely against the current ad-
ministration. The newspapers have
been filled with story after story of
Members of Congress, and the political
campaign committees of both parties,
establishing various schemes to woo
and impress large contributors.

For example, in 1995, the Republican
National Committee is reported to
have promised $15,000 donors four meet-
ings a year with House and Senate Re-
publican leaders, as well as participa-
tion in international trade missions. Of
course, in fairness, similar charges
have been made against the Demo-
cratic National Committee. Did these
schemes cross the line in some cases?
Was there illegal exchanges of access
for campaign contributions? The an-
swers can only be ascertained after fac-
tual investigations.

It is little wonder, Mr. President,
that in light of these types of allega-
tions, the American public would ask
for a broad investigation. It is not dif-
ficult to understand why 91 percent of

the American people think that all il-
legality, including that of Congress
should be considered by an independent
counsel.

Mr. President, I mentioned earlier
that the statute provides a specific
mechanism for congressional involve-
ment in the appointment of an inde-
pendent counsel. That mechanism is
triggered by a request from the House
and Senate Judiciary Committees. I
also noted that both committees had
already acted pursuant to that statu-
tory authority to submit a request to
the Attorney General.

Unfortunately, that process also
broke down along partisan lines. As a
Democratic Senator who had pre-
viously called for appointment of an
independent counsel, I had hoped to be
able to work on a bipartisan basis
within the Judiciary Committee to for-
mulate a request that would transcend
party lines. Unfortunately, that effort
failed.

In the Senate Judiciary Committee,
the Republican members sent one let-
ter; the Democratic members sent an-
other. The respective letters resembled
the resolutions before us today. As far
as I am concerned, neither letter went
far enough.

I choose not to sign either letter be-
cause the Democratic letter stopped
short of calling for an independent
counsel, while the Republican letter,
much like this resolution, chose to
focus solely on the administration and
ignored the potential illegal conduct
on behalf of the Congress. Instead, I
sent my own letter asking for the ap-
pointment of an independent counsel in
regard to all illegal activity in the 1996
Federal election, including Congress.

Mr. President, in calling as I have for
an independent counsel, I have been
taken to task by all sides—from those
who do not want a special counsel and
from those who, somehow, believe that
by calling for an independent counsel
to investigate all parties, I am some-
how seeking to protect the administra-
tion. Notwithstanding these inconsist-
ent conclusions, I remain firm in my
belief that the scope of the allegations
is such that the only way we can hope
to salvage the confidence of the Amer-
ican people in any investigation of
campaign fundraising illegalities is to
appoint an independent counsel. In so
doing, I do not mean to disparage or
question the ability of our Attorney
General, Janet Reno, to conduct a fair
and evenhanded investigation. I simply
feel that the scope of this problem is
such that irrespective of her
evenhandedness, her ultimate conclu-
sion will be suspect and challenged on
political grounds. In a sense, the politi-
cal nature this debate has taken in the
Senate makes my point.

In regard to many of my colleagues
on this side of the aisle, I simply dis-
agree with those who argue that an
independent counsel should not be ap-
pointed. While I appreciate the sincer-
ity of their perspectives, I have reached
a different conclusion. The decision to

call for an independent counsel is not
one that any of us should take lightly.
The statue exists for very specific rea-
sons directed at promoting public con-
fidence in the investigation of the Gov-
ernment. The statute does not exist to
provide elected officials opportunities
to score political points against offi-
cials of the other party as I fear has
been attempted with this resolution.

In my view, we risk something far
greater than short-term partisan ad-
vantage by engaging in a process as
partisan as this. We risk the further
erosion of the public’s confidence in
the Government and in particular the
U.S. Senate to set aside partisanship
and work for the good of the American
people. At the same time, my friends
on the Republican side of the aisle
ought to be willing to expose their own
parties to the same intense scrutiny
that they urge for the opposite party.
An evenhanded investigation into all
aspects of fundraising improprieties in
the 1996 election is the fair response.

This raises the final point I wish to
make. That being the pressing need to
set about doing the work of the people
of this Nation in a bipartisan, con-
structive manner. As I travel to each
county in Wisconsin, as I do each year,
I talk with the men and women of my
State and at each and every stop, be it
in Milwaukee or Bayfield County, the
people I listen to all want us to work
together and help solve the problems
that confront them each and every day.

Sadly, the short history of the 105th
Congress, much like the 104th Con-
gress, seems to ignore that call to ac-
tion. Rather than setting about the
hard work of actually balancing the
Federal budget we debated for a num-
ber of weeks a constitutional amend-
ment which would have forestalled the
hard choices until well into the next
century. In the meantime, the budget
process itself, the process by which we
can actually balance the budget, con-
tinues to languish. In fact, the 105th
Congress has debated more constitu-
tional amendments than it has con-
firmed Federal judges—three constitu-
tional amendments, no judges. We have
also debated a resolution dealing with
the scope of the Governmental Affairs
inquiry into campaign irregularities
and finally, after much public pressure,
the scope of that inquiry was adjusted
to cover not just illegality but im-
proper conduct, but only after the Sen-
ate was needlessly tied up for a number
of days. Although this resolution be-
fore us for the third day now should
only be concerned with illegality, we
are nonetheless at an impasse because
the proponents of this nonbinding and
unnecessary resolution refuse to in-
clude themselves in the scope of the in-
quiry. No wonder people are turned off
by government.

Mr. President, in conclusion, I will
not support this one-sided resolution
calling for an independent counsel to
investigate only one aspect of the 1996
elections. I have made clear my belief
that one should be appointed and I did
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so long before the political exercises
which have consumed the Judiciary
Committee and this body were set in
motion a few weeks ago. Further, I will
not support the Democratic alternative
because it fails to call for an independ-
ent counsel. While the Democratic al-
ternative is correct that any investiga-
tion must necessarily cover Congress it
falls short of calling for an independent
counsel. But more importantly Mr.
President, than how any one of us
votes on these resolutions, it is my sin-
cere hope that we can set aside the di-
visive partisan issues which have char-
acterized the outset of the 105th Con-
gress and move toward bipartisan solu-
tions. We should balance the budget,
we should address juvenile crime, we
should strengthen educational pro-
grams, and we should reform the cam-
paign laws which have created the un-
relenting money chase that gives rise
to so many of the problems which
frame this debate.

The campaign finance system in this
Nation is broken and in desperate need
of repair and the American people un-
derstand that, even if some members of
the Senate seem to believe the current,
scandal-ridden system works fine, they
certainly don’t feel that way. Further-
more, the American people also under-
stand that the responsibility for the
current scandals regarding the cam-
paign fundraising activities of the 1996
Federal elections lie at the feet of both
parties, the administration and the
Congress.

Yet what is ultimately more impor-
tant than assessing blame and passing
nonbinding resolutions is whether or
not this body moves forward and
adopts comprehensive, bipartisan cam-
paign finance reform.

Mr. DORGAN. Mr. President, the ma-
jority is bringing to a vote a resolution
that urges the Attorney General to
begin the process of appointing an
independent counsel to investigate al-
legations of illegal fundraising in the
1996 Presidential election campaign. I
will oppose this resolution, if it re-
mains unchanged, because it urges an
overly narrow, one-sided investigation.
Instead, I will support the alternative
to be proposed by Senator LEAHY.

Let us remember that the independ-
ent counsel law places the authority to
seek an independent counsel in the
hands of the Attorney General, and her
hands are tied unless certain thresh-
olds are met. I have great faith in the
independence and integrity of Janet
Reno. She has already invoked the
independent counsel process several
times during this administration. If
and when she believes that the law
should be triggered, she will, I am con-
fident, take appropriate action. Yet the
majority seeks with this unfortunate
resolution to tell her what to do.

I hope that the majority will instead
accept the alternative resolution being
proposed by Senator LEAHY. The Leahy
amendment would change the major-
ity’s resolution in several ways, all for
the better.

The Leahy amendment suggests that
the Attorney General use her best pro-
fessional judgment to determine
whether to invoke the independent
counsel process. It asks that she make
her decision without regard to political
pressures. It urges her to do so in ac-
cordance with the standards of the law
and the established procedures of the
Department of Justice. And it makes
no distinction between presidential and
congressional campaigns; it urges that
potential illegalities by covered per-
sons be investigated, regardless of
which branch of government is in-
volved.

In short, the Leahy alternative at-
tempts to observe both the letter and
the spirit of the law in this matter. It
avoids prejudging the issue. Most im-
portantly, it attempts to prevent the
further politicization of the independ-
ent counsel process, a process that
Congress established in order to take
politics out of the investigation or
prosecution of high government offi-
cials.

Fundamentally, that is why I urge
my colleagues to oppose the majority’s
resolution and support the Leahy alter-
native. Let us not attempt to politi-
cally influence our Justice Department
and Federal judiciary in this matter.
Let us not make a bad situation worse.
Let us repeat the bipartisanship that
we showed last week. Let us respect
the independent counsel law and the
independence of the judiciary. And let
us also proceed with a diligent and
thorough congressional investigation.

Mr. President, I yield the floor.
Mr. President, I suggest the absence

of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The assistant legislative clerk pro-

ceeded to call the roll.
Mr. TORRICELLI. Mr. President, I

ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ENZI). Without objection, it is so or-
dered.

Mr. TORRICELLI. Mr. President, I
yield myself 10 minutes of the time al-
lotted to the minority.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. TORRICELLI. Mr. President, I do
not know whether in the coming weeks
the Attorney General will determine
whether or not the threshold has been
reached to name independent counsel.
But I do know, in her tenure of service,
Attorney General Reno has had an un-
compromising sense of personal integ-
rity. She was called upon in a number
of instances to reach a determination
about investigating high officials in
this administration, including Presi-
dent Clinton. She has never hesitated
to act in the interests of justice. So,
while I do not personally believe at the
moment that the circumstances exist
for independent counsel as defined by
the law, it is important, again, to reas-
sure ourselves about the quality of jus-
tice in this country under the leader-

ship of the Attorney General and, just
as important, in the great traditions of
the Federal Bureau of Investigation
under the able leadership of the Bu-
reau’s Director, Louis Freeh.

Though I recognize that today some
disagree and in their own judgment be-
lieve that it would be better in the na-
tional interest to proceed to an inde-
pendent counsel, whether you accept
their evaluation on this day or perhaps
mine in believing it should be left to
another day, there is the question
about whether or not the act is able to
be properly implemented at this mo-
ment as intended in the independent
counsel statute. It is my judgment
that, while we may differ in this insti-
tution on whether or not the act should
be applied, we should be able to agree
on the underlying problem, and that is
there is a problem in the court with
the ability to appoint a special counsel.

The statute requires that the Chief
Justice appoint judges to serve in the
special division for a term of 2 years.
Three judges are to serve on the coun-
cil that will, in turn, name a special
counsel in this or any other instance.
It was the intention of the Congress to
facilitate a rotation of these judges to
ensure their independence so that no
one dominates the appointing process,
for purposes of the confidence of this
Congress and the interests of justice.
For whatever reasons, what were to be
temporary assignments on the court in
this special division appear to be be-
coming lifetime appointments. Judge
Sentelle, who chairs the court, is in his
third consecutive term. Judge Butzner
is in his fourth. Judge Fay has now
begun his second term.

Mr. President, this is not what was
intended in the independent counsel
statute, and as we debate today the rel-
ative merits of whether to appoint an
independent counsel, every Member of
the Senate needs to consider, if the At-
torney General is requested to make
this appointment, who will be making
the appointment and what confidence
do we have the congressional intent of
independence and the integrity of the
judgments will meet the necessary
standards of justice?

Most particularly is the question of
Judge Sentelle. Judge Sentelle’s posi-
tion in leading this three-judge panel
raises serious questions and, indeed, I
believe inhibits the ability of the At-
torney General to proceed with con-
fidence when and if she reaches a deter-
mination the statutory requirements
to name an independent counsel are
reached.

During the 1993 debate over reauthor-
ization of the independent counsel stat-
ute, Senator Cohen perhaps said it
best. He said:

The appearance of justice is just as impor-
tant as justice itself, in terms of maintain-
ing public confidence in our judicial system.

Mr. President, no one could possibly
believe that the appearance of justice
is served by having Judge Sentelle in
these circumstances name an independ-
ent counsel. Judge Sentelle is a known
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political associate of two Republican
Senators who have views on this issue.
He has served as a member of Senator
HELMS’ National Congressional Repub-
lican Club and was chairman of the
North Carolina State Republican Party
convention. He stands accused of engi-
neering the removal of Whitewater
counsel, Robert Fiske, and replacing
him with an independent counsel who
clearly has exercised his position with
questionable judgment and clear par-
tisanship. I speak, of course, of Ken-
neth Starr.

The decision to appoint Mr. Starr
came only days after Judge Sentelle
had a private luncheon with two Mem-
bers of this institution who had strong
views on the subject, in what was an
extrajudicial and clearly inappropriate
meeting.

Mr. President, despite poor judg-
ment, inappropriate actions, Judge
Sentelle was recently reappointed to
his third term on the court. As senior
judge in this position, with the other
two judges serving in this similar ca-
pacity, both on senior status, he clear-
ly has an extraordinary influence over
the operation of the appointing proc-
ess.

Five former presidents of the Amer-
ican Bar Association considered these
facts, these extrajudicial communica-
tions, and determined they give rise to
appearance of impropriety.

As long as Judge Sentelle sits on the
special division, there will always be
questions regarding the objectivity of
the independent counsel appointments.
I believe, therefore, whether you share
my judgment that the trust should be
placed in the Attorney General to de-
termine whether or not the requisite
requirements have been reached in the
statute before appointing or requesting
the appointment of an independent
counsel or you agree with other Mem-
bers of the Senate that those criteria
have already been reached, we cer-
tainly, in the interest of fairness, can
reach a judgment today that Judge
Sentelle should recuse himself from his
current responsibilities. Failing that
recusal, it is certainly incumbent upon
Chief Justice Rehnquist, given his gen-
eral responsibility for the administra-
tion of the courts, to remove Judge
Sentelle or request that he temporarily
remove himself from the appointment
process.

I recognize the strong divisions in
the Senate. I understand the passions
that this issue brings to different Mem-
bers of the Congress. But certainly de-
spite our partisan differences or our in-
terpretations of the facts, our common
interest in justice should lead us to one
determination. There is a need in our
country and in this Senate to come
away from this debate with a feeling
that an impartial and a fair adminis-
trator of justice is required to imple-
ment the independent counsel statute,
whether that determination in naming
an independent counsel is to be reached
now or whether the facts dictate that
they are to be named later.

Mr. President, it is a simple question
of fairness and justice. I hope other
Members of the Senate will join with
me in calling upon Judge Sentelle, in
the best traditions of the American ju-
diciary, to recuse himself now, but I
also hope, before any other Members of
this Senate need to rise and express
themselves on these facts, the Chief
Justice of the United States will exer-
cise his responsibilities to ensure that
the courts are true to their traditions
of justice.

Mr. President, I yield the floor.
f

RELATIVE TO THE DECISION OF
THE ATTORNEY GENERAL ON
THE INDEPENDENT COUNSEL
PROCESS

Mr. TORRICELLI. Mr. President,
pursuant to the unanimous consent
agreement, on behalf of Senators
LEAHY and LEVIN, I call up Joint Reso-
lution 23.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A joint resolution (S.J. Res. 23) expressing
the sense of the Congress that the Attorney
General should exercise her best professional
judgment, without regard to political pres-
sures, on whether to invoke the independent
counsel process to investigate alleged crimi-
nal misconduct relating to any election cam-
paign.

The Senate proceeded to consider the
joint resolution.

Mr. TORRICELLI. Mr. President, I
ask unanimous consent that all time
for debate on the joint resolution be
yielded back.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. MOSELEY-BRAUN addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I ask unanimous consent to speak
as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. MOSELEY-BRAUN. I thank the
Chair.

(The remarks of Ms. MOSELEY-BRAUN
pertaining to the introduction of S. 456
are located in today’s RECORD under
‘‘Statements on Introduced Bills and
Joint Resolutions.’’)
f

IN SUPPORT OF THE CONFIRMA-
TION OF ALEXIS HERMAN

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, today the Labor Committee is
considering the nomination of Alexis
Herman to be Secretary of Labor. Alex-
is Herman has been a friend and a col-
league for many years. I believe she
would make an outstanding Secretary
of Labor. She has always shown the
leadership, good judgment, and high
principles that the job requires. Her
commitment to improving the condi-
tion of America’s working people is
second to none.

Alexis Herman has long dedicated her
efforts to putting all Americans to
work. She began her career by bringing
together workers needing employment
and employers needing workers. She
did this by providing relevant, nec-
essary training for potential employees
so that they possessed the skills needed
by employers.

Through her work, companies across
America had access to employees who
had the specific skills necessary for
each company’s particular jobs, and
the people she trained were able to ob-
tain work because they were trained
for positions that actually existed.

As you know, she went on to head the
Women’s Bureau of the Department of
Labor under President Carter. Her
work there included helping displaced
homemakers enter the work force, in-
creasing opportunities for women to
apprentice in skilled trades, and pro-
moting women-owned businesses,
something that has received strong bi-
partisan support in the Congress.

I would like especially to highlight
her efforts at the Women’s Bureau to
provide job training opportunities for
welfare recipients. Now, more than
ever, we need to promote practical
policies for putting people to work.
Last year’s welfare bill will mean that
a flood of untrained, unskilled people
will be searching desperately for work,
or their families will go hungry. With-
out skills and training, however, their
prospects for finding a job are bleak.
We need Alexis Herman’s practical ex-
perience working with employers and
employees in the coming years if we
are to put over a million people to
work.

Alexis Herman’s commitment to di-
versity will also enhance our work
force. We, in this Nation, have the best
work force in this world. Any time we
retreat from providing equal opportu-
nities to all of our citizens, however,
we risk weakening our greatest asset,
our workers. If we fail to utilize the
talents of all of our people, we sell our-
selves short as a nation. With her vast
experience in increasing diversity in
the workplace, Alexis Herman will en-
sure that no talent goes untapped.

In addition, as public liaison for
President Clinton, Ms. Herman worked
with Americans across the country—
Americans with diverse backgrounds
and concerns. She has served as a liai-
son with these many diverse groups
and the President so successfully, be-
cause she is interested in, sympathetic
to, and able to work with, the full spec-
trum of the American people.

I would also like to note Ms. Her-
man’s commitment to continue the
work of Secretary Reich in enhancing
pension security. I have spent the last
several years focusing on retirement
security for all Americans, and for
women in particular. Secretary Reich
was a strong ally and we are beginning
to make progress. Retirement security
is one of the most important issues for
our time, with baby boomers turning 50
every 9 seconds. If we allow a genera-
tion to retire into poverty, the Nation
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will lose a generation of consumers and
gain a generation of dependents; an
outcome that no one wants. I am con-
fident that Alexis Herman’s talent and
experience will propel the efforts to
improve retirement security forward
and I would welcome the opportunity
to work with her on this issue.

I would like to emphasize that I be-
lieve that one of Ms. Herman’s greatest
strengths is that she has formed part-
nerships with both business and labor
in her many years working on employ-
ment issues. She understands the kind
of investment business must make in
human capital to improve productiv-
ity, increase profits, and create new
jobs. She understands how difficult it
is for small businesses to start up, and
also how important these small busi-
nesses are to the economy as a whole.
She understands that people want to
work, and that they need the oppor-
tunity to be trained so that they can
become productive members of the
work force. She understands that we
are all in this together.

Alexis Herman has spent many years
serving the people and the country. I
believe that there could be no better
candidate for Secretary of Labor than
Alexis Herman. She is an outstanding
public servant. Her confirmation will
make history; as Secretary of Labor
she will make a difference in the lives
of millions of Americans and workers
throughout the world. I urge my col-
leagues to support the nomination of
Alexis Herman to be Secretary of
Labor and I look forward to her rapid
confirmation.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

MORNING BUSINESS

Mr. LOTT. Mr. President, I ask unan-
imous consent that there now be a pe-
riod for the transaction of morning
business with Senators permitted to
speak therein for up to 5 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Monday,
March 17, 1997, the Federal debt stood
at $5,363,306,532,631.89.

Five years ago, March 17, 1992, the
Federal debt stood at $3,858,355,000,000.

Ten years ago, March 17, 1987, the
Federal debt stood at $2,247,176,000,000.

Fifteen years ago, March 17, 1982, the
Federal debt stood at $1,049,729,000,000.

Twenty-five years ago, March 17,
1972, the Federal debt stood at
$429,286,000,000 which reflects a debt in-

crease of nearly $5 trillion
($4,934,020,532,631.89) during the past 25
years.
f

CONGRATULATIONS TO DR. PAUL
CURRIE ON HIS RETIREMENT

Mr. ASHCROFT. Mr. President, Sen-
ator Christopher S. ‘‘Kit″ BOND and I
would like to share with our colleagues
in the U.S. Senate the example of a
man who has been a model of citizen-
ship, character, and service to human-
ity throughout his lifetime. The gen-
tleman about whom I speak is Dr. Paul
Currie, who will soon retire as pastor
of the Presbyterian Church of
Caruthersville.

On September 22, 1983, Dr. Paul
Currie was present in this Chamber
serving as Chaplain and offering the
opening prayer. While this is histori-
cally an honor for any individual, we
believe it was more of an honor for the
U.S. Senate to have Dr. Currie serving
in this chamber. Indeed, we believe the
nearly four decades of service rendered
to the community of Caruthersville,
MO, serves as the real testimony to his
compassion for his fellow man.

Since arriving in Caruthersville in
1958, Dr. Currie has always sought to
reach beyond the lines of faith and
unite all denominations in service to
those in need. We can take faith that
there are others who have been in-
spired by Dr. Currie and now live out-
side our great state, serving others.

Although Dr. Currie will be retiring,
we will never forget his leadership.
This veteran of the Korean war, this
humble servant of God, community,
and family, deserves to be recognized
for his decades of service to his fellow
man.

Senator BOND and I recognize today
not only a lifetime of accomplishments
by Dr. Currie, but also his inspiration
of others. His example will inspire oth-
ers to seek to enhance freedom, oppor-
tunity, and family life for generations
to come.

In closing, I would like to quote a few
words from Matthew 25:21, which I feel
summarizes Dr. Paul Currie’s many
great deeds: ‘‘Well done, my good and
faithful servant!″

We congratulate Dr. Currie on his re-
tirement and extend him our best wish-
es for health and happiness for many
years to come.
f

MESSAGES FROM THE HOUSE

At 4:29 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that pursuant to the provi-
sions of section 274(b)(2) of Public Law
104–264, the Speaker appoints to the
National Civil Aviation Review Com-
mission the following members from
private life on the part of the House:
Mr. John J. O’Connor of Pennsylvania
and Mr. D. Scott Yohe of Washington,
DC.

The message also announced that
pursuant to the provisions of section

274(b)(2) of Public Law 104–264, the mi-
nority leader appoints to the National
Civil Aviation Review Commission the
following members from private life on
the part of the House: Col. Leonard
Griggs (retired) of Missouri and Mr.
John O’Brien of Virginia.

At 6:50 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the House has passed the
following bill, in which it requests the
concurrence of the Senate:

H.R. 924. An act to amend title 18, United
States code, to give further assurance to the
rights of victims of crime to attend and ob-
serve the trials of those accused of the
crime.

f

MEASURE PLACED ON THE
CALENDAR

The following measure was read the
second time and placed on the cal-
endar:

H.J. Res. 58. Joint resolution disapproving
the certification of the President under sec-
tion 490(b) of the Foreign Assistance Act of
1961 regarding foreign assistance for Mexico
during fiscal year 1997.

f

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC–1436. A communication from the Sec-
retary of Veterans’ Affairs, transmitting,
pursuant to law, the report on the Veterans
Equitable Resource Allocation (VERA) plan;
to the Committee on Veterans’ Affairs.

EC–1437. A communication from the Direc-
tor of the Office of Management and Budget,
Executive Office of the President, transmit-
ting, pursuant to law, a request for supple-
mental relative to the National Transpor-
tation Safety Board; to the Committee on
Appropriations.

EC–1438. A communication from the Sec-
retary of Defense, transmitting, pursuant to
law, the notice concerning a retirement; to
the Committee on Armed Services.

EC–1439. A communication from the Direc-
tor of the Office of Personnel Management,
transmitting, pursuant to law, a notice of
approval for a personnel management dem-
onstration project for the Department of the
Navy; to the Committee on Armed Services.

EC–1440. A communication from the Sec-
retary of Defense, transmitting, pursuant to
law, the report on the Joint Demilitarization
Technology Program; to the Committee on
Armed Services.

EC–1441. A communication from the Legis-
lative and Regulatory Activities Division,
Comptroller of the Currency, Administrator
of National Banks, transmitting, pursuant to
law, a rule entitled ‘‘Government Securities
Sales Practices,’’ (RIN3064–AB66) received on
March 14, 1997; to the Committee on Bank-
ing, Housing, and Urban Affairs.

EC–1442. A communication from the Man-
aging Director of the Federal Housing Fi-
nance Board, transmitting, pursuant to law,
the report of a rule entitled ‘‘Advances to
Nonmembers’’; to the Committee on Bank-
ing, Housing, and Urban Affairs.
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EC–1443. A communication from the Acting

Deputy Assistant Administrator for Fish-
eries, National Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Administra-
tion, Department of Commerce, transmit-
ting, pursuant to law, the report of a rule
relative to the Costal Service Costal Man-
agement, (RIN0648–ZA27) received on March
17, 1997; to the Committee on Commerce,
Science, and Transportation.

EC–1444. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule relative to air bags, (RIN2127–AG59)
received on March 17, 1997; to the Committee
on Commerce, Science, and Transportation.

EC–1445. A communication from the Sec-
retary of the Health and Human Services,
transmitting, pursuant to law, the report on
Child Support Enforcement Incentive Fund-
ing; to the Committee on Finance.

EC–1446. A communication from the Assist-
ant Secretary for Legislative Affairs, De-
partment of State, transmitting, a draft of
proposed legislation to the authorize appro-
priations for the Department of State to
carry out its authorities and responsibilities
in the conduct of foreign affairs during fiscal
years 1998 and 1999; to the Committee on For-
eign Relations.

EC–1447. A communication from the Execu-
tive Director of the Japan-U.S. Friendship
Commission, transmitting, pursuant to law,
a draft of proposed legislation to privatize
the Commission; to the Committee on For-
eign Relations.

EC–1448. A communication from the Acting
Secretary Secretary, Department of State,
transmitting, pursuant to law, the 1996 an-
nual report on voting practices at the United
Nations.

EC–1449. A communication from the Assist-
ant Secretary of Interior for Indian Affairs,
transmitting, a draft of proposed legislation
to provide for the division, use and distribu-
tion of judgment funds; to the Committee on
Indian Affairs.

EC–1450. A communication from the Assist-
ant Secretary of Interior for Indian Affairs,
transmitting, a draft of proposed legislation
to provide for the division, use and distribu-
tion of judgment funds; to the Committee on
Indian Affairs.

EC–1451. A communication from the Sec-
retary of Education, transmitting, a draft of
proposed legislation entitled ‘‘The Partner-
ship to Rebuild America’s Schools Act of
1997’’; to the Committee on Labor and
Human Resources.

EC–1452. A communication from the Direc-
tor of the National Science Foundation,
transmitting, pursuant to law, the report of
the Committee of Equal Opportunities in
Science and Engineering; to the Committee
on Labor and Human Resources.

EC–1453. A communication from the Direc-
tor and Chairperson of the Office of Special
Education and Rehabilitative Services, Na-
tional Institute On Disability and Rehabili-
tation Research, Department of Education,
transmitting, pursuant to law, the report en-
titled ‘‘Disability Research: Accomplish-
ments and Recommendations For Federal
Coordination’’; to the Committee on Labor
and Human Resources.

EC–1454. A communication from the Direc-
tor of the U.S. Office of Government Ethics,
transmitting, pursuant to law, the report
under the Freedom of Information Act for
calendar year 1996; to the Committee on the
Judiciary.

EC–1455. A communication from the Chair-
man of the Farm Credit System Insurance
Corporation, transmitting, pursuant to law,
the report under the Freedom of Information
Act for calendar year 1996; to the Committee
on the Judiciary.

EC–1456. A communication from the Execu-
tive Director of the Interstate Commission

on the Potomac River Basin, transmitting,
pursuant to law, the annual report on the
system of internal accounting and financial
controls in effect during fiscal year 1996 and
the report of the Office of Inspector General
for the period October 1, 1995 through Sep-
tember 30, 1996; to the Committee on Govern-
mental Affairs.

EC–1457. A communication from the Chair-
man of the Board of Governors of the Federal
Reserve System, transmitting, pursuant to
law, the report under the Government in the
Sunshine Act for calendar year 1996; to the
Committee on Governmental Affairs.

EC–1458. A communication from the Acting
Chair of the National Indian Gaming Com-
mission, transmitting, pursuant to law, the
report under the Freedom of Information Act
for calendar year 1996; to the Committee on
the Judiciary.

EC–1459. A communication from the Chair-
man of the U.S. Nuclear Regulatory Commis-
sion, transmitting, pursuant to law, the re-
port under the Freedom of Information Act
for calendar year 1996; to the Committee on
the Judiciary.

EC–1460. A communication from the Acting
Executive Director of the Pension Benefit
Guaranty Corporation, transmitting, pursu-
ant to law, the report under the Freedom of
Information Act for calendar year 1996; to
the Committee on the Judiciary.

EC–1461. A communication from the Com-
missioner of the Immigation and Naturaliza-
tion Service, Department of Justice, trans-
mitting, pursuant to law, three rules includ-
ing a rule entitled ‘‘Inspection and Expedited
Removal of Aliens’’ (RIN1115–AE24, AE02,
AD74) received on March 14, 1997; to the Com-
mittee on the Judiciary.

EC–1462. A communication from the Mari-
time Administrator, Department of Trans-
portation, transmitting, pursuant to law, the
report on the Voluntary Intermodal Sealift
Agreement; to the Committee on Commerce,
Science, and Transportation.

EC–1463. A communication from the Man-
aging Director of the Federal Communica-
tions Commission, transmitting, pursuant to
law, the report of a rule relative to leased
commercial access, received on March 18,
1997; to the Committee on Commerce,
Science, and Transportation.

EC–1464. A communication from the Assist-
ant to the Board of Governors of the Federal
Reserve System, transmitting, pursuant to
law, a rule entitled ‘‘Availability of Funds
and Collection of Checks,’’ received on
March 18, 1997; to the Committee on Bank-
ing, Housing, and Urban Affairs.

EC–1465. A communication from the Direc-
tor of the Office of Regulatory Management
and Information, U.S. Environmental Pro-
tection Agency, transmitting, pursuant to
law, nine rules including a rule entitled ‘‘Ap-
proval and Promulgation of Implementation
Plans,’’ (FRL5700–9, 5691–8, 5707–7, 5708–8,
5701–8, 5700–3, 5708–7, 5708–3, 5707–9) received
on March 18, 1997; to the Committee on Envi-
ronment and Public Works.

EC–1466. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of Reve-
nue Ruling 97–14, received on March 17, 1997;
to the Committee on Finance.

EC–1467. A communication from the Assist-
ant Secretary for Legislative Affairs,
Departmentof State, transmitting, pursuant
to law, the report of Presidential Determina-
tion 97–19; to the Committee on Foreign Re-
lations.

EC–1468. A communication from Chair of
the Federal Energy Regulatory Commission,
transmitting, pursuant to law, the report
under the Government in the Sunshine Act
for calendar year 1996; to the Committee on
Governmental Affairs.

EC–1469. A communication from the Direc-
tor of the Office of Government Ethics,
transmitting, pursuant to law, a rule enti-
tled ‘‘Standars of Ethical Conduct for
Employess of the Executive Branch,’’
(RIN3209–AA04) received on March 12, 1997; to
the Committee on Governmental Affairs.

f

PETITIONS AND MEMORIALS

The following petitions and memori-
als were laid before the Senate and
were referred or ordered to lie on the
table as indicated:

POW–45. A resolution adopted by the city
of Pulaski, TN relative to Poland; to the
Committee on Foreign Relations.

f

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. JEFFORDS, from the Committee
on Labor and Human Resources:

CORPORATION FOR NATIONAL AND COMMUNITY
SERVICE

Donna Holt Cunnginghame, of Maryland,
to be chief financial officer, Corporation for
National and Community Service (new posi-
tion), to which position she was appointed
during the last recess of the Senate.

NATIONAL COUNCIL ON DISABILITY

Dave Nolan Brown, of Washington, to be a
member of the National Council on Disabil-
ity for a term expiring September 17, 1998.

NATIONAL FOUNDATION ON THE ARTS AND THE
HUMANITIES

Arthur I. Blaustein, of California, to be a
member of the National Council on the Hu-
manities for a term expiring January 26,
2002.

Lorraine Weiss Frank, of Arizona, to be a
member of the National Council on the Hu-
manities for a term expiring January 26,
2002.

Susan Ford Wiltshire, of Tennessee, to be a
member of the National Council on the Hu-
manities for a term expiring January 26,
2002.

Nathan Leventhal, of New York, to be a
member of the National Council on the Arts
for a term expiring September 3, 2002.

U.S. INSTITUTE OF PEACE

Joseph Lane Kirkland, of the District of
Columbia, to be member of the Board of Di-
rectors of the United States Institute of
Peace for a term expiring January 19, 2001.

NATIONAL INSTITUTE FOR LITERACY

Jon Deveaux, of New York, to be a member
of the National Institute for Literacy Advi-
sory Board for a term expiring October 12,
1998.

NATIONAL MEDIATION BOARD

Magdalena G. Jacobsen, of Oregon, to be a
member of the National Mediation Board for
a term expiring July 1, 1999.

NATIONAL SCIENCE FOUNDATION

M.R.C. Greenwood, of California, to be a
member of the National Science Board, Na-
tional Science Foundation, for a term expir-
ing May 10, 2002.

John A. Armstrong, of Massachusetts, to
be a member of the National Science Board,
National Science Foundation, for a term ex-
piring May 10, 2002.

Stanley Vincent Jaskolski, of Ohio, to be a
member of the National Science Board, Na-
tional Science Foundation, for a term expir-
ing May 10, 2002.

Jane Lubchenco, of Oregon, to be a mem-
ber of the National Science Board, National
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Science Foundation, for a term expiring May
10, 2000.

Richard A. Tapia, of Texas, to be a member
of the National Science Board, National
Science Foundation, for a term expiring May
10, 2002.

Mary K. Gaillard, of California, to be a
member of the National Science Board, Na-
tional Science Foundation, for a term expir-
ing May 10, 2002, Bob H. Suzuki, of Califor-
nia, to be a member of the National Science
Board, National Science Foundation, for a
term expiring May 10, 2002, Eamon M. Kelly,
of Louisiana, to be a member of the National
Science Board, National Science Foundation,
for a term expiring May 10, 2002, Vera C.
Rubin, of the District of Columbia, to be a
member of the National Science Board, Na-
tional Science Foundation, for a term expir-
ing May 10, 2002.

FEDERAL MINE SAFETY AND HEALTH REVIEW
COMMISSION

Mary Lucille Jordan, of Maryland, to be a
member of the Federal Mine Safety and
Health Review Commission for a term of 6
years expiring August 30, 2002. (Reappoint-
ment)

Theodore Francis Verheggen, of the Dis-
trict of Columbia, to be a member of the
Federal Mine Safety and Health Review
Commission for a term expiring August 30,
2002.

Mr. JEFFORDS. Mr. President, for
the Committee on Labor and Human
Resources, I report favorably two nom-
ination lists in the Public Health Serv-
ice which were printed in full in the
CONGRESSIONAL RECORD of January 30,
1997, and ask unanimous consent, to
save the cost of reprinting on the Exec-
utive Calendar, that this nominations
lie at the Secretary’s desk for the in-
formation of Senators.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The nominations ordered to lie on
the Secretary’s desk were printed in
the RECORD of January 30, 1997, at the
end of the Senate proceedings.)

The following candidates for personnel ac-
tion in the regular corps of the Public Health
Service subject to qualifications therefor as
provided by law and regulations:

To be medical director

Larry J. Anderson
John S. Andrews, Jr.
Kenneth W. Bernard
Richard D. Cannon
Robert H. Carlson
Jose F. Cordero
Jaime M. Diaz-

Hernandez
Stephen W. Heath
David G. Hooper
Van S. Hubbard

T. Stephen Jones
Douglas N. Klaucke
Jeffrey A. Lybarger
Mark W. Oberle
Stephen B. Permison
Jeffrey J. Sacks
James H. Shelhamer
Dorothy D. Sogn
Edward Tabor
Michael H. Trujillo

To be senior surgeon

Robert F. Anda
Richard T. Caldwell
Jeffrey A. Cutler
Ruth A. Etzel
John T. Friedrich
George E. Graning
Joel R. Greenspan
Evan C. Hadley
Scott D. Holmberg
Michael J. Horan
Mark A. Kane
Jonathan E. Kaplan
Norris S. Lewis
Dorothy K.

Macfarlane

Neil J. Makela
Richard A. Martin
Thomas R. Navin
Edward L. Petsonk
Frank D. Richards,

Jr.
Cynthia D. Schraer
Mary K. Serdula
Phillip L. Smith
Hugh K. Tyson
Ronald J. Waldman
Allen J. Wilcox
Ray Yip

To be surgeon

Lynn A. Bosco
Ralph T. Bryan
William A. Calder IV
Richard J. Calvert
William E. Carter,

Jr.
Philip E. Coyne, Jr.
Andrew M. Friede
Terence H. Hamel
George H. Hays, Jr.

Bradley S. Hersh
John R. Livengood
Adelina D. Marinberg
Diane A. Mitchell
John S. Moran
Neil J. Murphy
Mark G. Peterson
Michael Pratt
Sam S. Shekar

To be dental director

Harold A. Black
Thomas J. Decaro
Robert S. Enders
James W. Farrington
Douglas B. Fritz
Lawrence J. Furman

Robert H. Harry, Jr.
James A. Lipton
Donald W. Marianos
Robert A. Palmer
Steven H. Posner
Alan L. Sandler

To be senior dental surgeon

Victor R. Alos
Charles H. Detjen
Alan R. Deubner
M. Ann Drum
Robert F. Felker, Jr.
James D. Friday
Michael H. Hess
Richard T. Higham
Miguel Rico
Barry H. Waterman
Richard H. White
Russell C. Williams,

Jr.

Benjamin F. Howard
James J. Jan
Mark Koday
Michael L. Mark
Gene J. McElhinney
Steven R. Newman
Forrest H. Peebles
Garry E. Pitts
Rodney Wong
David K. Wright
Stephen W. Wyatt

To be dental surgeon

Jerome B. Alford
Steven J. Baune
Robin S. Berrin
Samuel L. Bundrant
Billy D. Card, Jr.
James E. Code
Markus P. Eldred
Michael A. Foster
Kevin S. Hardwick
Mark S. Jacobson
Thomas E. Jordan

Jan T. Josephson
Margaret L. Lamy
Tad R. Mabry
Marilyn R. McKean
Howard W. Payne, Jr.
Peter M. Preston
Sandra L. Shire
Adele M. Taylor
John B. Veasley
Clifford D. White
Paul Young

To be nurse director

Janet M. Dumont
May B. Given

Lorraine A. Maciag
Lynn E. McCourt

To be senior nurse officer

Melissa M. Adams
Bruce C. Baggett
Martina P. Callaghan
Martha J. Coury
Roberta A. Holder-

Mosley
Charles R. Mauch
Nancy E. Miller-

Korth

Constance J. Overby
Marilyn K. Pierce-

Bulger
Cristin O. Rodriguez
Carol A. Romano
Myra J. Tucker
Gale G. White
Beverly R. Wright
Sarah C. Zahniser

To be nurse officer

Robin E. Anderson
Ana M. Balingit-

Clark
Doris L. Clarke
James E. Clevenger
Regena N. Dale
Joanne Derdak
Fern S. Detsoi
Thomas J. Edwards
Danny J. English
Maureen Q. Farley
Pamela R. Gallagher-

Navarro
Clarice Gee
Alan D. Goldstein
Martha L. Haynes
Mark W. Hunt
Merrit C. Jensen
Donna M. Kenison
David L. Kerschner
Kathleen M. Kinsey
Mark P. Lecapitaine
Lynn M. Lowry

Judith E. Maeda
Kenda J. Mathews
Timothy E. Mathews
Sheryl L. Meyers
Michael G. Mikulan
Roger A. Monson
Susan J. Morris
Ernestine Murray
Robinson J. Myers
Barbara J. Myrick
Rebecca K. Olin
Maria C. Padilla
Gladys V. Perkins
James M. Pobrislo
Christine L. Rubadue
Beverly J. Sanders
Leslie A. Spousta, Jr.
Timothy R.

Stockdale
Lauren C. Tancona
Diane R. Walsh
Mark S. Wessel
Janet L. Wildeboor

To be engineer director

Bruce P. Almich
Donald B. Bad

Moccasin
Samuel C. Bradshaw
Alvin Chun
Herbert W. Dorsey
Marius J. Gedgaudas

Alan J. Hoffman
Thomas T. Kariya,

Jr.
Stephen B. Leighton
William H. Midgette
Dennis M. Obrien
Richard J. Waxweiler
Wayne E. Wruble

To be senior engineer officer

Gerald V. Babigian
Curtis C. Bossert
Alwin L. Dieffenbach
John R. Giedt
Robert M. Hayes
William A. Heitbrink
Gary A. McFarland

Joseph C. Cocalis
John T. Collins
Richard D. Melton
Elliot A. Shefrin
Michael Verschelden
Randy N. Willard
Bryan K. H. Yim

To be engineer officer

Randall L. Bachman
Jose F. Cuzme
Kennith O. Green
Valerie J. Haney
Daniel L. Heintzman
Kenneth F. Martinez

Ronald L. Mickelsen
Douglas C. Ott
George D. Pringle,

Jr.
Roger G. Slape
Kelly R. Titensor
Robert L. Wilson

To be scientist director

Charles K. Bowles
Wilbur H. Cyr
Robert B. Dick
George C. Jan

Robert P. Klein
Kenneth Krell
Joseph M. Madden
Eve K. Moscicki
Annette W. Zimmern

To be senior scientist

Raymond F. Beach,
Jr.

Gregory M.
Christenson

Raquel A. Crider

William T. Dill
William A.

Kachadorian
Alan C. Schroeder
Chung-Yui B. Tai
Richard W. Truman

To be scientist

John E. Abraham
Leslie P. Boss
John A. Elliott
G. Shay Fout

Sara Dee McArthur
Rogert R. Rosa
Mildred M. Williams-

Johnson

To be sanitarian director

Richard M. Bryan Douglas R. Jackson
Ralph J. Touch, Jr.

To be senior sanitarian

Larry E. Glaze
Randy E. Grinnell
John J. Hanley

Richard W. Hartle
Gregory M. Heck
Gary P. Noonan
John A. Steward

To be sanitarian

Byron P. Bailey
William D. Compton
Ralph F. Fulgham
Barry S. Hartfield
Robert F. Hennes
Joseph L. Hughart

Mark H. Mattson
John P. Sarisky
Jeffrey J. Smith
Kevin Tonat
L.J. David Wallace

III
Paul T. Young

To be veterinary director

Michael J. Blackwell

To be senior veterinary officer

Marguerite

Pappaioanou

to be veterinary officer

Peter B. Bloland

To be pharmacist director

David Barash
John A. Boren
Gary A. Erickson
Steven C. Garrett
J. Craig Hostetler
James E. Knoben
Jay D. McGath
Steven R. Moore

Richard E. Davis
Jimmy P. Dowdy
James C. Myers
Robert W. Parrish
Steven L. Pettitt
William B. Welch
Patricia T.L. Yee-

Spencer
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To be senior pharmacist

Russell E. Alger
Thomas L.

Blumenberg
Robert W. Boyce
Anthony J. Brooks
Susan Carl
Anthony W. Decicco
Paul N. Deramo
Rogert D. Eastep
Roger A. Goetsch
Arden H. Hanson
Paul L. Hepp
William A. Hess
Francis J. Hussion
Michael F. Johnston

Ralph B. Lillie
James A. May
Jon A. McArthur
Thomas J. McGinnis
Robert C. Nelson
Nicholas P. Provost
Grover H. Rivenbark
Linda J. Shull
R. David Simpton
Ronnie D. Thomas
William P. Tyler, Jr.
Peter L. Vaccari
Robert L. West
Stephen W. Wickizer

To be pharmacist

Diane Centeno-
Deshields

Paul A. David
Josephine E. Divel
Steven C. Doane
Mary B. Forbes
Eric D. Gregory
Martin Jagers
Danny C. Jones
James C. Jordan

Michael R. Lilla
Robert A. McGough
James W. Mitchell
Michael J. Montello
Cecilia-Marina Prela
Robert W. Rist
Renee J. Roncone
William D. Sage
Thomas J.

Troshynski

To be dietitian director

Beverly G. Crawford

To be senior dietitian

Shirley R. Blakely Sandra R. Robinson

To be dietitian

Diana M. Prince Paulette D. Wicks

To be therapist director

Michael R.
Huylebroeck

To be senior therapist

Charles L. McGarvey Marie A. Schroeder

To be therapist

Terry T. Cavanaugh
Franklin D. Keel

Sherry L. Phillips
Bonnie C. Thornton

To be health services director

Evan R. Arrindell
Martin J. Bree
Robert N. Burns
William M. Chapin,

Jr.
James E. Clair
Larry D. Edmonds
Jerry G. Gentry
Robert P. Kuhlthau
Michael A. Lopatin

John L. McCrohan,
Jr.

Emmett E. Noll,
Margaret T. Roper
Harry A. Rosenzweig
Edwin L.

Sensintaffar
Robert Soliz
Stuart M. Swayze
Dawn G. Tharr

To be senior health services officer

Mary P. Anderson
Kenneth R. Bahm
Stephen J. Balcerzak
Roger W. Broseus
Stephanie D. Bryn
Thomas F. Carrato
Vivian T. Chen
Robert L. Davidson
Carol A. Delany
Norman E. Dodds
Jean D. Doong
John D. Dupre
Alan S. Friedlob
John D. Gallicchio
Donald W. Gann

John M. Garber
Jesse L. Glidewell
Terence M. Grady
Richard P. Haskins
Gloria J. Holder
Ellen M. Hutchins
Debra Y. Lewis
Hector Lopez
George G. Martin
James D. McGlothlin
Carol Rest-Mincberg
S. Jay Smith
Francis P. Wagner,

Jr.

To be health services officer

Eugenia Adams
Duane R. Beckwith
Francis J. Behan
Annie L. Brayboy-

Fair
Robert G.

Hammernik
Teresa C. Horan

Nina R. Lalich
W. Henry

Macpherson
Robert J. Slayton
Rachel E. Solomon
Maria E. Stetter
Nancy A. Tollison
John N. Zey

The following candidates for personnel ac-
tion in the regular corps of the Public Health

Service subject to qualifications therefor as
provided by law and regulations:

To be medical director

Dan L. Longo

To be senior surgeon

Michael A. Friedman
Jeffrey R. Harris

Douglas B. Kamerow
Henry C. Lane

To be surgeon

Enrique S. Fernandez
Dennis M. Klinman

Daniel G. Schultz
David L. Swerdlow

To be senior assistant surgeon

Alice Y. Boudreau
Joanna Buffington
Erlinda R. Casuga-

Marquez
A. Russell Gerber
Douglas W. Kingma
Denise T. Koo

Eric D. Mintz
Mark J. Papania
David H. Sniadack
Judith Thierry
John C. Watson
Jane R. Zucker

To be dental surgeon

Rosemary E. Duffy

To be senior assistant dental surgeon

David L. Brizzee
Jeffrey M. Carolla
Michael E. Korale
Jana Cheryl

McIntosh

Rebecca V. Neslund
William J. Perez
Linda C. Torres
John T. Zimmer

To be senior assistant nurse officer

Joyce A. Anderson
Victoria L. Anderson
Judith E. Arndt
Lori E. Bealle
Erica M. Boardman
Jeffrey N. Burnham
Laura M. Chisholm
Maria L. Dinger
Cindy E. Hamlin
Dennis R. Hammond
Roldie C. Jones

Christine M.
Parmentier

Daniel Reyna
Cliffornia J. Rolle
Mary F. Rossi-Coajou
Leslie L. Royall
Rosemary J. Sullivan
James S. Whiting
Christine L. Williams
Tony M. Zorzynski

To be assistant nurse officer

Daniel J. Aronson Robrt C. Frickey

To be senior assistant engineer officer

Raymond M. Behel II
David M. Birney
Eric L. Crump
Gary S. Earnest
Michael G. Gressel
William R. Griffin
Michael J.

Koehmstedt
Dennis J. Wagner

Louis A. Lightner,
Jr.

Robert B. McVicker
Jacqueline M. Parker
Steven E. Raynor
Paul G. Robinson
George W. Styer
Daniel C. Tompkins
Maurice C. West

To be assistant engineer officer

Anthony G. Kathol

To be scientist

Donald H. Burr

To be senior assistant scientist

Dina Birman
Frank P. Gonzales

Bruce H. Grant
Neal R. McMann

To be sanitarian

Brenda J. Holman

To be senior assistant sanitarian

Gary J. Gefroh
Kevin W. Hanley
Michael P. Keiffer
Geoffrey G. Langer
John P. Leffel
Reva J. Melton

Edward Perez, Jr.
Frederick A. Ramsey
Doris Ravenell-

Brown
Michael M. Welch

To be veterinary officer

Linda R. Tollefson

To be senior assistant veterinary officer

Tracey C. Bourke Stephanie I. Harris

To be senior assistant pharmacist

Michael R. Allen
Maria T. Burt
Robert B. Carlile IV

John M. Coleman
L. Jane Duncan
Traci C. Gale

Jill G. Geoghegan
Karen G. Hirshfield
Ilene R. Ketter
David V. Larson

Keith E. Rost
Linda M. Schrand
Kassandra C. Sherrod
Thomas A. Sticht
Julie E. Warren

To be assistant pharmacist

Dana L. Hall Eddie J. Winn

To be senior assistant dietitian

Young S. Song Connie Y. Torrence-
Thomas

Juli M. Whitson

To be senior assistant therapist

Bart E. Drinkard

To be senior assistant health services officer

Bradley L. Austin
Toni A. Bledsoe
Frank H. Cross, Jr.
Willard E. Dause
Jan Davis
Maureen E. Gormley

Steve Gurski III
R. Andrew Hunt
Winston L.

Moorehead
Judith A. Nelson
Gay E. Nord
Kenneth B. Stewart

To be assistant health services officer

Lou A. Rector Christopher R. Walsh

By Mr. D’AMATO, from the Committee on
Banking, Housing, and Urban Affairs:

Susan R. Baron, of Maryland, to be a mem-
ber of the National Corporation for Housing
Partnerships for the term expiring October
27, 1997.

Jeffrey A. Frankel, of California, to be a
member of the Council of Economic Advis-
ers.

Charles A. Gueli, of Maryland, to be a
member of the Board of Directors of the Na-
tional Institute of Building Sciences for a
term expiring September 7, 1999.

Yolanda Townsend Wheat, of Missouri, to
be a member of the National Credit Union
Administration Board for the term of 6 years
expiring August 2, 2001.

(The above nominations were re-
ported with the recommendation that
they be confirmed, subject to the nomi-
nees’ commitment to respond to re-
quests to appear and testify before any
duly constituted committee of the Sen-
ate.)
f

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Ms. MOSELEY-BRAUN (for herself,
Mr. KENNEDY, Mr. GRAHAM, Mr.
KERRY, Mr. LEVIN, Mr. TORRICELLI,
Mrs. MURRAY, Ms. MIKULSKI, Mr.
DODD, and Mr. WELLSTONE):

S. 456. A bill to establish a partnership to
rebuild and modernize America’s school fa-
cilities; to the Committee on Labor and
Human Resources.

By Mr. CAMPBELL:
S. 457. A bill to amend section 490 of the

Foreign Assistance Act of 1961 to provide al-
ternative certification procedures for assist-
ance for major drug producing countries and
major drug transit countries; to the Commit-
tee on Foreign Relations.

By Mr. FAIRCLOTH (for himself, Mr.
KYL, Mr. WARNER, Mr. LUGAR, Mr.
SHELBY, Mr. INHOFE, Mr. BENNETT,
Mr. CRAIG, Mr. ENZI, and Mr. HAGEL):

S. 458. A bill to provide for State housing
occupancy standards, and for other purposes;
to the Committee on Banking, Housing, and
Urban Affairs.

By Mr. CAMPBELL (for himself, Mr.
MCCAIN, Mr. DOMENICI, Mr. MURKOW-
SKI, and Mr. INOUYE):
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S. 459. A bill to amend the Native Amer-

ican Programs Act of 1974 to extend certain
authorizations, and for other purposes; to
the Committee on Indian Affairs.

By Mr. BOND (for himself, Ms. SNOWE,
Mr. NICKLES, Mr. BURNS, Mr. WAR-
NER, Mr. FAIRCLOTH, Mr. MURKOWSKI,
Mr. INHOFE, Mr. ENZI, Mr. HUTCHIN-
SON, Mr. MACK, Ms. MIKULSKI, and
Mr. GRAMS):

S. 460. A bill to amend the Internal Reve-
nue Code of 1986 to increase the deduction for
health insurance costs of self-employed indi-
viduals, to provide clarification for the de-
ductibility of expenses incurred by a tax-
payer in connection with the business use of
the home, to clarify the standards used for
determining that certain individuals are not
employees, and for other purposes; to the
Committee on Finance.

By Mrs. HUTCHISON (for herself, Mr.
INHOFE, and Mr. HELMS):

S. 461. A bill to amend the Occupational
Safety and Health Act of 1970 and the Na-
tional Labor Relations Act to modify certain
provisions, to transfer certain occupational
safety and health functions to the Secretary
of Labor, and for other purposes; to the Com-
mittee on Labor and Human Resources.

By Mr. MACK (for himself, Mr.
D’AMATO, Mr. BOND, Mr. FAIRCLOTH,
and Mr. GRAMS):

S. 462. A bill to reform and consolidate the
public and assisted housing programs of the
United States, and to redirect primary re-
sponsibility for these programs from the
Federal Government to States and localities,
and for other purposes; to the Committee on
Banking, Housing, and Urban Affairs.

By Mr. COATS:
S. 463. A bill to amend the Solid Waste Dis-

posal Act to permit a Governor to limit the
disposal of out-of-State solid waste in the
Governor’s State, and for other purposes; to
the Committee on Environment and Public
Works.

By Mrs. MURRAY:
S. 464. A bill to amend title 38, United

States Code, to allow revision of veterans
benefits decisions based on clear and unmis-
takable error; to the Committee on Veterans
Affairs.

By Mr. DORGAN (for himself, Mr.
BYRD, and Mr. SARBANES):

S. 465. A bill to establish an Emergency
Commission To End the Trade Deficit; to the
Committee on Finance.

By Mr. LAUTENBERG (for himself,
Mr. KENNEDY, Mr. KERRY, Mrs. FEIN-
STEIN, and Mr. TORRICELLI):

S. 466. A bill to reduce gun trafficking by
prohibiting bulk purchases of handguns; to
the Committee on the Judiciary.

By Mr. WELLSTONE (for himself, Mrs.
MURRAY, Mr. WYDEN, and Mr. DOR-
GAN):

S. 467. A bill to prevent discrimination
against victims of abuse in all lines of insur-
ance; to the Committee on Labor and Human
Resources.

By Mr. CHAFEE (for himself and Mr.
MOYNIHAN):

S. 468. A bill to continue the successful
Federal role in developing a national inter-
modal surface transportation system,
through programs that ensure the safe and
efficient movement of people and goods, im-
prove economic productivity, preserve the
environment, and strengthen partnerships
among all levels of the government and the
private sector, and for other purposes; to the
Committee on Finance.

By Mr. KERRY (for himself and Mr.
KENNEDY):

S. 469. A bill to designate a portion of the
Sudbury, Assabet and Concord Rivers as a
component of the National Wild and Scenic
River System; to the Committee on Energy
and Natural Resources.

By Mr. ROTH (for himself and Mr.
MOYNIHAN):

S. 470. A bill to amend the Internal Reve-
nue Code of 1986 to make a technical correc-
tion relating to the depreciation on property
used within an Indian reservation; to the
Committee on Finance.

By Mr. LEVIN (for himself and Mr.
LEAHY):

S.J. Res. 23. A joint resolution expressing
the sense of the Congress that the Attorney
General should exercise her best professional
judgement, without regard to political pres-
sures, on whether to invoke the independent
counsel process to investigate alleged crimi-
nal misconduct relating to any election cam-
paign; read twice.

f

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. ROBB:
S. Res. 64. A resolution to designate the

week of May 4, 1997, as ‘‘National Correc-
tional Officers and Employees Week’’; to the
Committee on the Judiciary.

By Mr. DURBIN (for himself and Mr.
DORGAN):

S. Res. 65. A bill to express the sense of the
Senate on consideration of comprehensive
campaign finance reform; to the Committee
on Rules and Administration.

f

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Ms. MOSELEY-BRAUN (for
herself, Mr. KENNEDY, Mr. GRA-
HAM, Mr. KERRY, Mr. LEVIN, Mr.
TORRICELLI, Mrs. MURRAY, Ms.
MIKULSKI, Mr. DODD, and Mr.
WELLSTONE):

S. 456. A bill to establish a partner-
ship to rebuild and modernize Ameri-
ca’s school facilities; to the Committee
on Labor and Human Resources.

THE PARTNERSHIP TO REBUILD AMERICA’S
SCHOOLS ACT OF 1997

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I send to the desk, and I am
pleased to introduce, along with a
number of my colleagues, the Partner-
ship To Rebuild America’s School Act
of 1997. This legislation is designed to
address one of the most fundamental
problems that we currently face as a
nation with regard to public elemen-
tary and secondary education: many of
our schools are literally falling down
around our children. This legislation
will help us address this problem, the
crisis of crumbling schools in America.

On Friday, the President officially
transmitted this legislation to the Con-
gress. The bill is the result of months
of work by the Department of Edu-
cation, the Department of the Treas-
ury, the White House, my office, and a
number of other congressional offices.

At the outset, I commend and thank
everyone who has participated in the
development of this legislation for
their efforts.

Mr. President, the Partnership To
Rebuild America’s Schools Act of 1997
will help States and local school dis-
tricts finance the repair, renovation,

modernization and construction of
their schools. States and school dis-
tricts will be able to use the Federal
funds to assist them in financing their
highest priority projects.

This bill will allow school districts to
do more of what they need to be doing,
educating our children for the 21st cen-
tury.

In America, the rungs on the ladder
of opportunity are still crafted in the
classroom. High school graduates earn,
on average, 46 percent more every year
than those who do not graduate. Col-
lege graduates earn 155 percent more
every year than those who do not grad-
uate from high school. Over the course
of a lifetime, the most educated Ameri-
cans will earn five times as much as
the least educated.

Education, however, is not just a
matter of individual benefit. It is a
public good as well. It affects and cor-
relates to the status and the quality of
life for our entire community. It cor-
relates to just about every indicia of
economic and social well-being. Edu-
cational attainment can be directly
tied to income, health, the likelihood
of being on welfare, the likelihood of
being incarcerated, and the likelihood
of voting and participating in our de-
mocracy. Education, therefore, has
both national as well as individual im-
plications.

In a recent Wall Street Journal sur-
vey of leading U.S. economists, 43 per-
cent of those surveyed said the single
most important thing that we could do
to increase our long-term economic
growth rate would be to invest more in
education and research and develop-
ment. Nothing else even came close to
education in the survey. One economist
said, ‘‘One of the few things that
economists will agree upon is the fact
that economic growth is very strongly
dependent on our own abilities.’’

In his State of the Union Address,
President Clinton noted that education
is a critical national security issue for
our future. I believe this notion should
be at the heart of our debate over edu-
cation.

In order to compete with cheap,
Third World labor in a global economy,
in an information age, and to maintain
the standard of living to which we have
grown accustomed as Americans, we
will have to have a work force that
works smarter, that works better, that
can hold its own in this global econ-
omy at the high end of the productiv-
ity scale.

So education then becomes a matter
of national concern and, indeed, as the
President pointed out, a matter of our
national security, because it is directly
linked to our ability to be able to
maintain the standard of living that we
have come to appreciate as Americans
and our ability to compete in this glob-
al marketplace.

We all have a role to play. That is
why this legislation starts off calling
itself a partnership, because there
must be a partnership between State,
local and National Government to
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meet the challenge that this global
economy, and changes in the world,
have given us all to face.

The Partnership To Rebuild Ameri-
ca’s Schools Act of 1997 will help us to
meet the challenge by investing in edu-
cation in ways that preserve the fun-
damental tenet of local control of edu-
cation.

By investing in bricks and mortar
the Federal Government can contrib-
ute to a more balanced partnership
among all levels of Government and in
the private sector to rebuild and mod-
ernize our schools so they can serve all
of our children in the 21st century.
This legislation strikes that balance.
This legislation does preserve local
control, but, much to the point, it says
that we at the national level have an
obligation to participate in addressing
those needs that can be most appro-
priately addressed at the national
level; and that is rebuilding our crum-
bling schools.

The bill uses 5 billion Federal dollars
to leverage an additional $15 billion
worth of State, local and private re-
sources. Half of the money will be ap-
portioned to States using the existing
Title I basic grants formula. The re-
mainder will flow directly to the 100
school districts in the country with the
largest numbers of children living
below the poverty level.

Of the amount available for direct as-
sistance to these impoverished commu-
nities, the Department of Education
will apportion 70 percent by formula
and will make the remaining 30 percent
available on a competitive basis.

In addition, the bill will allocate 2
percent of the funds to the Secretary of
the Interior for administration to In-
dian schools and to the Secretary of
Education for the outlying territories.

Under both the State and local pro-
grams, States and school districts
would have an enormous amount of
flexibility in the use of these Federal
funds to help finance school improve-
ment projects. They could use the
funds to subsidize State or local bond
issues, certificates of participation,
purchase or lease agreements, or other
financial transactions used to finance
school improvements.

In addition, the States would be al-
lowed to capitalize on entities similar
to the State infrastructure banks
which are currently used by a number
of States to help finance highway im-
provement projects. These infrastruc-
ture banks could be used to leverage
additional resources.

This program is designed to stimu-
late new construction and renovation,
and there are specific provisions in the
bill to ensure that Federal funds are
not used simply to finance school im-
provements that would have occurred
anyway. The bill is designed to fill a
real need that exists at both the State
and local levels for school financing as-
sistance, not to supplement districts
that would have otherwise been able to
finance their projects.

It is carefully crafted to minimize
administrative costs at the Federal

level and to maximize local control
over decisions that must be made with
regard to school improvements.

States and districts will be required
to submit applications to the Secretary
of Education describing their needs and
the process that will be used to award
the Federal funds. Once these applica-
tions are approved, grantees will im-
mediately receive the full share of the
$5 billion.

In addition, other than following cer-
tain criteria, States and local districts
will be free to finance their top-prior-
ity projects. The Federal Government
will not be in the business of dictating
priorities and needs to State and local
school districts who know their schools
best.

This bill helps address a need that
has completely overwhelmed States
and local school districts. The mag-
nitude of the school facilities problem
is so great today that many districts
cannot maintain the kind of edu-
cational environment necessary to
teach all of our children the kind of
skills they will need to compete in the
21st century, global economy.

The U.S. General Accounting Office,
which at my request conducted an in-
tensive 2-year study of the condition of
America’s schools, recently concluded
that 14 million children attend schools
in need of major renovations or out-
right replacement, and 7 million chil-
dren attend schools with life-threaten-
ing safety code violations. They found
that it will cost $112 billion to essen-
tially bring schools up to code, not to
equip them with new computers and
cosmetic improvements, but just to ad-
dress the toll that decades of deferred
maintenance have taken on our Na-
tion’s school facilities.

That $112 billion price tag, as enor-
mous as it may sound, does not include
the cost of wiring schools for modern
technology. One of the greatest bar-
riers to the incorporation of modern
computers into the classroom is the
physical condition of many school
buildings. You cannot very well use a
computer if you do not have the elec-
trical system to plug it into the wall.
Too many schools across the country
do not have the physical capacity to
provide our youngsters with the instru-
ments they will need in order to be
educated for this information age.

According to the General Accounting
Office, almost half of all schools lack
enough electrical power for the full-
scale use of computers, 60 percent of
them lack enough conduits in the walls
to connect classroom computers to a
network, and more than 60 percent
lack enough phone lines for instruc-
tional use.

For this generation, computers really
are the functional equivalent of books.
My son sometimes is amazed that com-
puters were not around when I was in
school. The fact of the matter is,
though, that many of our schools were
built before the advent of these tech-
nologies, and they have not been up-
graded so that modern teaching tools

can be used in the classroom. Our
youngsters need modern technology if
they are to be prepared for this infor-
mation age and for this global econ-
omy.

That $112 billion price tag also does
not include the cost of expanding ca-
pacity to accommodate soaring enroll-
ments. According to the U.S. Depart-
ment of Education, just to keep up
with growing enrollment, we will need
to build 6,000 new schools over the next
10 years.

Teachers and parents know full well
that these conditions directly affect
the ability of children to learn. Recent
research, however, has lent scientific
proof to that intuitive knowledge. Two
separate studies found a 10 to 11 per-
cent achievement gap between students
in good school buildings and those in
poor school buildings after controlling
for all other factors.

Other studies have found that when
buildings are in poor condition, stu-
dents are more likely to misbehave.
That should come as no surprise to par-
ents. Three leading researchers in this
area recently concluded, ‘‘Based on our
research, there is no doubt that build-
ing condition affects academic per-
formance.’’

Mr. President, this legislation is in
the interest, I believe, of not just the
children of America who have to go to
these school buildings, many of which
are dilapidated and rundown and ne-
glected, but it is also in the interest of
communities that will need the help to
finance school repairs, and it is in the
interest of our Nation that will need to
have an educated work force.

Mr. President, the current system of
school finance, which relies primarily
on local property taxes, is not flexible
enough to meet the enormous needs of
our Nation’s schools. This country, I
believe, needs a new approach to solve
the problem of crumbling schools, a
partnership among all levels of govern-
ment and the private sector that pre-
serves local control of education, but
creates some balance, and infuses,
frankly, a little more reason into our
school finance system that does not
now adequately serve the schools, the
children, the country, or the local
property taxpayers.

The Department of Education has
looked closely at a number of commu-
nities around the country and assessed
the effect that this legislation would
have on their ability to finance their
construction needs. The Department
looked at, for example, Los Angeles.
Most of the school buildings there are
more than 40 years old and are not
wired for technology. Mr. President,
245 schools need roof replacements, and
50 of them need new boilers. According
to the Department, this legislation
could accelerate many long overdue
projects and facilitate the passage of
bond referenda at the local level.

The Department also looked at the
State of Maine, which has many 100-
year-old buildings and one-room



CONGRESSIONAL RECORD — SENATES2418 March 18, 1997
schoolhouses. According to the Depart-
ment, most districts in that State can-
not cover the total cost of bonds issued
to finance repair and modernization
projects. Again, this legislation would
allow needed projects to go forward.

The Department also looked at a
school district in southern Florida suf-
fering from severe overcrowding. Mr.
President, 34,000 students in that dis-
trict do not have permanent desks.
There are 10,000 new students added to
the system each year. The district
would have to build a new school every
month to keep up with this demand.
According to the Department this leg-
islation will help this district move
away from the use of portable class-
rooms, which do not provide as condu-
cive a learning environment as real
schools.

My own State of Illinois would bene-
fit greatly from this legislation. As the
GAO reported last week, my State has
unfortunately one of the most inequi-
table school finance systems in the Na-
tion. With a low State contribution to
school resources, and with a poor State
effort to target funds to the neediest
districts, local property taxpayers in
Illinois are saddled with almost 60 per-
cent of the costs of educating their
children. It is no wonder, then, that the
State board of education estimates
that Illinois’ construction needs are $13
billion. Too many of Illinois’ school
districts have a difficult time even pro-
viding textbooks and pencils, let alone
major capital improvements. This leg-
islation would free up local resources
in Illinois for education by providing
Federal support for the construction,
rehabilitation and renovation of the
school buildings.

I urge all my colleagues to take a
close look at the needs of the schools
in their States and consider joining us
in cosponsoring this legislation. This
initiative is not about partisan poli-
tics. In fact, I think most Americans
would agree wholeheartedly with the
President when he said that partisan
politics should stop at the schoolhouse
door. This is something that tran-
scends partisan differences and goes to
the heart of our ability to provide for
our children’s well-being and their
needs going into the 21st century.

Congress has a unique opportunity to
take a fundamentally new approach to
improving the quality of elementary
and secondary education. This bill rep-
resents a chance to improve our system
of school finance and help prepare our
children for the 21st century. I believe
this will be welcomed by taxpayers at
the local level, particularly those who,
at this point, are unfairly burdened
with the costs of trying to keep up a
school system that deserves the sup-
port of all levels of government in our
country.

Mr. President, I have several docu-
ments from the Department of Edu-
cation that I would like to have print-
ed in the RECORD. I have the letter of
transmittal from the Secretary of Edu-
cation to the President of the Senate, a

fact sheet regarding the correlation be-
tween building conditions and student
achievement, and seven case studies as-
sessing the impact this legislation
would have on communities across
America. I ask unanimous consent that
these materials, as well as the text of
the bill itself, be printed at this point
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 456
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled, That this Act may be
cited as the ‘‘Partnership to Rebuild Ameri-
ca’s Schools Act of 1997.’’

TITLE I—SCHOOL CONSTRUCTION
ASSISTANCE PROGRAM
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SEC. 101. The table of contents for this Act
is as follows:
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Treasury.
PART 1—PROGRAM AUTHORIZED

FINDINGS AND PURPOSE

SEC. 102. (a) FINDINGS.—The Congress finds
as follows:

(1) According to the General Accounting
Office, one-third of all elementary and sec-
ondary schools in the United States, serving
14,000,000 students, need extensive repair or
renovation.

(2) School infrastructure problems exist
across the country, but are most severe in
central cities and in schools with high pro-
portions of poor and minority children.

(3) Many States and school districts will
need to build new schools in order to accom-
modate increasing student enrollments; the
Department of Education has predicted that
the Nation will need 6,000 more schools by
the year 2006.

(4) Many schools do not have the physical
infrastructure to take advantage of comput-
ers and other technology needed to meet the
challenges of the next century.

(5) While school construction and mainte-
nance are primarily a State and local con-
cern, States and communities have not, on
their own, met the increasing burden of pro-
viding acceptable school facilities for all stu-
dents, and the poorest communities have had
the greatest difficulty meeting this need.

(6) The Federal Government, by providing
interest subsidies and similar types of sup-
port, can lower the costs of State and local
school infrastructure investment, creating
an incentive for States and localities to in-
crease their own infrastructure improvement
efforts and helping ensure that all students
are able to attend schools that are equipped
for the 21st century.

(b) PURPOSE.—The purpose of this Act is to
provide Federal interest subsidies, or similar
assistance, to States and localities to help
them bring all public school facilities up to
an acceptable standard and build the addi-
tional public schools needed to educate the
additional numbers of students who will en-
roll in the next decade.

DEFINITIONS

SEC. 103. Except as otherwise provided, as
used in this Act, the following terms have
the following meanings:

(1) CHARTER SCHOOL.—The term ‘‘charter
school’’ has the meaning given that term in
section 10306(1) of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C.
8066(1)).

(2) COMMUNITY SCHOOL.—The term ‘‘com-
munity school’’ means a school, or part of a
school, that serves as a center for after-
school and summer programs and the deliv-
ery of education, tutoring, cultural, and rec-
reational services, and as a safe haven for all
members of the community by—

(A) collaborating with other public and pri-
vate nonprofit agencies (including libraries
and other educational, human-service, cul-
tural, and recreational entities) and private
businesses in the provision of services;

(B) providing services such as literacy and
reading programs; senior citizen programs;
children’s day-care services; nutrition serv-
ices; services for individuals with disabil-
ities; employment counseling, training, and
placement; and other educational, health,
cultural, and recreational services; and

(C) providing those services outside the
normal school day and school year, such as
through safe and drug-free safe havens for
learning.

(3)(A) CONSTRUCTION.—The term ‘‘construc-
tion’ means——

(i) the preparation of drawings and speci-
fications for school facilities;

(ii) erecting, building, acquiring, remodel-
ing, renovating, improving, repairing, or ex-
tending school facilities;

(iii) demolition, in preparation for rebuild-
ing school facilities; and

(iv) the inspection and supervision of the
construction of school facilities.

(B) The term ‘‘construction’’ does not in-
clude the acquisition of any interest in real
property.

(4) LOCAL EDUCATIONAL AGENCY.—The term
‘‘local educational agency’’ has the meaning
given that term in section 14101(18) (A) and
(B) of the Elementary and Secondary Edu-
cation Act of 1965 (20 U.S.C. 8801(18) (A) and
(B)).

(5) SCHOOL FACILITY.—(A) The term ‘‘school
facility’’ means—

(i) a public structure suitable for use as a
classroom, laboratory, library, media center,
or related facility, whose primary purpose is
the instruction of public elementary or sec-
ondary students; and
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(ii) initial equipment, machinery, and util-

ities necessary or appropriate for school pur-
poses.

(B) The term ‘‘school facility’’ does not in-
clude an athletic stadium, or any other
structure or facility intended primarily for
athletic exhibitions, contests, games, or
events for which admission is charged to the
general public.

(6) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Education.

(7) STATE.—The term ‘‘State’’ means each
of the 50 States and the Commonwealth of
Puerto Rico.

(8) STATE EDUCATIONAL AGENCY.—The term
‘‘State educational agency’’ has the meaning
given that term in section 14101(28) of the El-
ementary and Secondary Education Act of
1965 (20 U.S.C. 8801(28)).

FUNDS APPROPRIATED

SEC. 104. There are appropriated
$5,000,000,000 for the purpose of carrying out
this Act, which shall be available for obliga-
tion by the Secretary of Education from Oc-
tober 1, 1997 until September 30, 2001.

ALLOCATION OF FUNDS

SEC. 105. (a) RESERVATION FOR THE SEC-
RETARY OF THE INTERIOR AND THE OUTLYING
AREAS.—(1) The Secretary shall reserve up to
two percent of the funds appropriated by sec-
tion 104 to—

(A) provide assistance to the Secretary of
the Interior, which the Secretary of the Inte-
rior shall use for the school construction pri-
orities described in section 1125(c) of the
Education Amendment of 1978 (25 U.S.C.
2005(c)); and

(B) make grants to America Samoa, Guam,
the Virgin Islands, and the Commonwealth
of the Northern Mariana Islands, in accord-
ance with their respective needs, as deter-
mined by the Secretary.

(2) Grants provided under paragraph (1)(B)
shall be used for activities that the Sec-
retary determines best meet the school in-
frastructure needs of the areas identified in
that paragraph, subject to the terms and
conditions, consistent with the purpose of
this Act, that the Secretary may establish.

(b) ALLOCATION OF REMAINING FUNDS.—Of
the remaining funds appropriated by section
104—

(1) 50 percent shall be used for formula
grants to States under section 111;

(2) 35 percent shall be used for direct for-
mula grants to local educational agencies
under section 126; and

(3) 15 percent shall be used for competitive
grants to local educational agencies under
section 127.

PART 2—GRANTS TO STATES

ALLOCATION OF FUNDS

SEC. 111. (A) FORMULA GRANTS TO STATES.—
Subject to subsection (b), the Secretary shall
allocate the funds available under section
105(b)(1) among the States in proportion to
the relative amounts each State would have
received for Basic Grants under subpart 2 of
part A of title I of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 6331
et seq.) for the most recent fiscal year if the
Secretary had disregarded the numbers of
children counted under that subpart who
were enrolled in schools of local educational
agencies that are eligible to receive direct
grants under section 126 of this Act.

(b) ADJUSTMENTS TO ALLOCATIONS.—The
Secretary shall adjust the allocations under
subsection (a), as necessary, to ensure that,
of the total amount allocated to State under
subsection (a) and to local educational agen-
cies under section 126, the percentage allo-
cated to a State under this section and to lo-
calities in the State under section 126 is at
least the minimum percentage for the State
described in section 1124(d) of the Elemen-

tary and Secondary Education Act of 1965 (20
U.S.C. 6334(d)) for the previous fiscal year.

(c) REALLOCATIONS.—If a State does not
apply for its allocation, applies for less than
its full allocation, or fails to submit an ap-
provable application, the Secretary may re-
allocate all or a portion of the State’s allo-
cation, as the case may be, to the remaining
States in the same proportions as the origi-
nal allocations were made to those States
under subsections (a) and (b).

ELIGIBLE STATE AGENCY

SEC. 112. The Secretary shall award each
State’s grant to the State agency, such as a
State educational agency, a State school
construction agency, or a State bond bank,
that the Governor, with the agreement of
the chief State school officer, designates as
best able to administer the grant.

ALLOWABLE USES OF FUNDS

SEC. 113. Each State shall use its grant
under this part only for one or more of the
following activities to subsidize the cost of
eligible school construction projects de-
scribed in section 114:

(1) Providing a portion of the interest cost
(or of another financing cost approved by the
Secretary) on bonds, certificates of partici-
pation, purchase or lease arrangements, or
other forms of indebtedness issued or entered
into by a State or its instrumentality for the
purpose of financing eligible projects.

(2) State-level expenditures approved by
the Secretary for credit enhancement for the
debt or financing instruments described in
paragraph (1).

(3) Making subgrants, or making loans
through a State revolving fund, to local edu-
cational agencies or (with the agreement of
the affected local educational agency) to
other qualified public agencies to subsidize—

(A) the interest cost (or another financing
cost approved by the Secretary) of bonds,
certificates of participation, purchase or
lease arrangements, or other forms of indebt-
edness issued or entered into by a local edu-
cational agency or other agency or unit of
local government for the purpose of financ-
ing eligible projects; or

(B) local expenditures approved by the Sec-
retary for credit enhancement for the debt or
financing instruments described in subpara-
graph (A).

(4) Other State and local expenditures ap-
proved by the Secretary that leverage funds
for additional school construction.
ELIGIBLE CONSTRUCTION PROJECTS; PERIOD FOR

INITIATION

SEC. 114 (a) ELIGIBLE PROJECTS.—States
and their subgrantees may use funds under
this part, in accordance with section 113, to
subsidize the cost of—

(1) construction of elementary and second-
ary school facilities in order to ensure the
health and safety of all students, which may
include the removal of environmental haz-
ards; improvements in air quality, plumbing,
lighting, heating and air conditioning, elec-
trical systems, or basic school infrastruc-
ture; and building improvements that in-
crease school safety;

(2) construction activities needed to meet
the requirements of section 504 of the Reha-
bilitation Act of 1973 (29 U.S.C. 794) or of the
Americans with Disabilities Act of 1990 (42
U.S.C. 12101 et seq.);

(3) construction activities that increase
the energy efficiency of school facilities;

(4) construction that facilitates the use of
modern educational technologies;

(5) construction of new school facilities
that are needed to accommodate growth in
school enrollments; or

(6) construction projects needed to facili-
tate the establishment of charter schools
and community schools.

(b) PERIOD FOR INITIATION OF PROJECT.—(1)
Each State shall use its grant under this
part only to subsidize construction projects
described in subsection (a) that the State or
its localities have chosen to initiate,
through the vote of a school board, passage
of a bond issue, or similar public decision,
made between July 11, 1996 and September
30, 2001.

(2) If a State determines, after September
30, 2001, that an eligible project for which it
has obligated funds under this part will not
be carried out, the State may use those
funds (or any available portion of those
funds) for other eligible projects selected in
accordance with this part.

(c) REALLOCATION.—If the Secretary deter-
mines, by a date before September 30, 2001 se-
lected by the Secretary, that a State is not
making satisfactory progress in carrying out
its plan for the use of the funds allocated to
it under this part, the Secretary may reallo-
cate all or part of those funds, including any
interest earned by the State on those funds,
to one or more other States that are making
satisfactory progress.

SELECTION OF LOCALITIES AND PROJECTS

SEC. 115. (a) PRIORITIES.—In determining
which localities and activities to support
with grant funds, each State shall give the
highest priority to—

(1) localities with the greatest needs, as
demonstrated by inadequate educational fa-
cilities, coupled with a low level of resources
available to meet school construction needs;
and

(2) localities that will achieve the greatest
leveraging effect on school construction
from assistance under this part.

(b) ADDITIONAL CRITERIA.—In addition to
the priorities required by subsection (a),
each State shall consider each of the follow-
ing in determining the use of its grant funds
under this part:

(1) The condition of the school facilities in
different communities in the State.

(2) The energy efficiency and the effect on
the environment of projects proposed by
communities, and the extent to which these
projects use cost-efficient architectural de-
sign.

(3) The commitment of communities to fi-
nance school construction and renovation
projects with assistance from the State’s
grant, as demonstrated by their incurring in-
debtedness or by similar public or private
commitments for the purposes described in
section 114(a).

(4) The ability of communities to repay
bonds or other forms of indebtedness sup-
ported with grant funds.

(5) The particular needs, if any, of rural
communities in the State for assistance
under this Act.

(6) The receipt by local educational agen-
cies in the State of grants under part 3, ex-
cept that a local educational agency is not
ineligible for a subgrant under this part sole-
ly because it receives such a grant.

STATE APPLICATIONS

SEC. 116. (a) APPLICATION REQUIRED.—A
State that wishes to receive a grant under
this part shall submit an application to the
Secretary, in the manner the Secretary may
require, not later than two years after the
date of enactment of this Act.

(b) DEVELOPMENT OF APPLICATION.—(1) The
State agency designated under section 112
shall develop the State’s application under
this part only after broadly consulting with
the State board of education, and representa-
tives of local school boards, school adminis-
trators, the business community, parents,
and teachers in the State about the best
means of carrying out this part.

(2) If the State educational agency is not
the State agency designated under section
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112, the designated agency shall consult with
the State educational agency and obtain its
approval before submitting the State’s appli-
cation.

(c) STATE SURVEY.—(1) Before submitting
the State’s application, the State agency
designated under section 112, with the in-
volvement of local school officials and ex-
perts in building construction and manage-
ment, shall survey the need throughout the
State (including in localities receiving
grants under part 3) for construction and
renovation of school facilities, including, at
a minimum—

(A) the overall condition of school facili-
ties in the State, including health and safety
problems;

(B) the capacity of the schools in the State
to house projected enrollments; and

(C) the extent to which the schools in the
State offer the physical infrastructure need-
ed to provide a high-quality education to all
students.

(2) A State need not conduct a new survey
under paragraph (1) if it has previously com-
pleted a survey that meets the requirements
of that paragraph and that the Secretary
finds is sufficiently recent for the purpose of
carrying out this part.

(d) APPLICATION CONTENTS.—Each State ap-
plication under this part shall include—

(1) an identification of the State agency
designated by the Governor under section 112
to receive the State’s grant under this party;

(2) a summary of the results of the State’s
survey of its school facility needs, as de-
scribed in subsection (c);

(3) a description of how the State will im-
plement its program under this part;

(4) a description of how the State will allo-
cate its grant funds, including a description
of how the State will implement the prior-
ities and criteria described in section 115;

(5)(A) a description of the mechanisms that
will be used to finance construction projects
supported by grant funds; and

(B) a statement of how the State will de-
termine the amount of the Federal subsidy
to be applied, in accordance with section
117(a), to each local project that the State
will support;

(6) a description of how the State will en-
sure that the requirements of this part are
met by subgrantees under this part;

(7) a description of the steps the State will
take to ensure that local educational agen-
cies will adequately maintain the facilities
that are constructed or improved with funds
under this part;

(8) an assurance that the State will use its
grant only to supplement the funds that the
State, and the localities receiving subgrants,
would spend on school construction and ren-
ovation in the absence of a grant under this
part, and not to supplant those funds;

(9) an assurance that, during the four-year
period beginning with the year the State re-
ceives its grant, the combined expenditures
for school construction by the State and the
localities that benefit from the State’s pro-
gram under this part (which at the State’s
option, may include private contributions)
will be at least 125 percent of those combined
expenditures for that purpose for the four
preceding years; and

(10) other information and assurances that
the Secretary may require.

(e) WAIVER OF REQUIREMENT TO INCREASE
EXPENDITURES.—The Secretary may waive or
modify the requirement of subsection (d)(9)
for a particular State if the State dem-
onstrates to the Secretary’s satisfaction
that that requirement is unduly burdensome
because the State or its localities have in-
curred a particularly high level of school
construction expenditures during the pre-
vious four years.

AMOUNT OF FEDERAL SUBSIDY

SEC. 117. (a) PROJECTS FUNDED WITH SUB-
GRANTS.—For each construction project as-

sisted by a State through a subgrant to a lo-
cality, the State shall determine the amount
of the Federal subsidy under this part, tak-
ing into account the number or percentage of
children from low-income families residing
in the locality, subject to the following lim-
its:

(1) If the locality will use the subgrant to
help meet the cost of repaying bonds issued
for a school construction project, the Fed-
eral subsidy shall be not more than one-half
of the total interest cost of those bonds, de-
termined in accordance with paragraph (4).

(2) If the bonds to be subsidized are general
obligation bonds issued to finance more than
one type of activity (including school con-
struction), the Federal subsidy shall be not
more than one-half of the interest cost for
that portion of the bonds that will be used
for school construction purposes, determined
in accordance with paragraph (4).

(3) If the locality elects to use its subgrant
for an allowable activity not described in
paragraph (1) or (2), such as for certificates
of participation, purchase or lease arrange-
ments, reduction of the amount of principal
to be borrowed, or credit enhancements for
individual construction projects, the Federal
subsidy shall be not more than one-half of
the interest cost, as determined by the State
in accordance with paragraph (4), that would
have been incurred if bonds had been used to
finance the project.

(4) the interest cost referred to in para-
graphs (1), (2), and (3) shall be—

(A) calculated on the basis of net present
value; and

(B) determined in accordance with an am-
ortization schedule and any other criteria
and conditions the Secretary considers nec-
essary, including provisions to ensure com-
parable treatment of different financing
mechanisms.

(b) STATE-FUNDED PROJECTS.—For a con-
struction project under this part funded di-
rectly by the State through the use of State-
issued bonds or other financial instruments,
the Secretary shall determine the Federal
subsidy in accordance with subsection (a).

(c) NON-FEDERAL SHARE.—A State, and lo-
calities in the State receiving subgrants
under this part, may use any non-Federal
funds, including State, local, and private-
sector funds, for the financing costs that are
not covered by the Federal subsidy under
subsection (a).

SEPARATE FUNDS OR ACCOUNTS; PRUDENT
INVESTMENT

SEC. 118. (a) SEPARATE FUNDS OR ACCOUNTS
REQUIRED.—Each State that receives a grant,
and each recipient of a subgrant under this
part, shall deposit the grant or subgrant pro-
ceeds in a separate fund or account, from
which it shall make bond repayments and
pay other expenses allowable under this part.

(b) PRUDENT INVESTMENT REQUIRED.—Each
State that receives a grant, and each recipi-
ent of a subgrant under this part, shall—

(1) invest the grant or subgrant in a fis-
cally prudent manner, in order to generate
amounts needed to make repayments on
bonds and other forms of indebtedness de-
scribed in section 113; and

(2) Notwithstanding section 6503 of title 31,
United States Code or any other law, use the
proceeds of that investment to carry out this
part.

STATE REPORTS

SEC. 119. (a) REPORTS REQUIRED.—(1) Each
State receiving a grant under this part shall
report to the Secretary on its activities
under this part, in the form and manner the
Secretary may prescribe.

(2) If the State educational agency is not
the State agency designated under section
112, the State’s report shall include the ap-
proval of the State educational agency or its
comments on the report.

(b) CONTENTS.—Each report shall—
(1) describe the State’s implementation of

this part, including how the State has met
the requirements of this part;

(2) identify the specific school facilities
constructed, renovated, or modernized with
support from the grant, and the mechanisms
used to finance those activities;

(3) identify the level of Federal subsidy
provided to each construction project carried
out with support from the State’s grant; and

(4) include any other information the Sec-
retary may require.

(c) FREQUENCY.—(1) Each State shall sub-
mit its first report under this section not
later than 24 months after it receives its
grant under this part.

(2) Each State shall submit an annual re-
port for each of the three years after submit-
ting its first report, and subsequently shall
submit periodic reports as long as the State
or localities in the State are using grant
funds.

PART 3—DIRECT GRANTS TO LOCAL
EDUCATIONAL AGENCIES

ELIGIBLE LOCAL EDUCATIONAL AGENCIES

SEC. 121. (a) ELIGIBLE AGENCIES.—Except as
provided in subsection (b), the local edu-
cational agencies that are eligible to receive
formula grants under section 126 and com-
petitive grants under section 127 from the
Secretary are the 100 local educational agen-
cies with the largest numbers of children
aged 5 through 17 from families living below
the poverty level, as determined by the Sec-
retary using the most recent data available
from the Department of Commerce that are
satisfactory to the Secretary.

(b) CERTAIN JURISDICTIONS INELIGIBLE.—For
the purpose of this part, the local edu-
cational agencies for Hawaii and the Com-
monwealth of Puerto Rico are not eligible
local educational agencies.

GRANTEES

SEC. 122. For each local educational agency
described in section 121(a) for which an ap-
provable application is submitted, the Sec-
retary shall make any grant under this part
to the local educational agency or to another
public agency, on behalf of the local edu-
cational agency, if the Secretary determines,
on the basis of the local educational agency’s
recommendation, that the other agency is
better able to carry out activities under this
part.

ALLOWABLE USES OF FUNDS

SEC. 123. Each grantee under this part shall
use its grant only for one or more of the fol-
lowing activities to reduce the cost of fi-
nancing eligible school construction projects
described in section 124:

(1) Providing a portion of the interest cost
(or of any other financing cost approved by
the Secretary) on bonds, certificates of par-
ticipation, purchase or lease arrangements,
or other forms of indebtedness issued or en-
tered into by a local educational agency or
other unit or agency of local government for
the purpose of financing eligible school con-
struction projects.

(2) Local expenditures approved by the
Secretary for credit enhancement for the
debt or financing instruments described in
paragraph (1).

(3) Other local expenditures approved by
the Secretary that leverage funds for addi-
tional school construction.

ELIGIBLE CONSTRUCTION PROJECTS;
REDISTRIBUTION

SEC. 124. (a) ELIGIBLE PROJECTS.—A grant-
ee under this part may use its grant, in ac-
cordance with section 123, to subsidize the
cost of the activities described in section
114(a) for projects that the local educational
agency has chosen to initiate, through the
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vote of the school board, passage of a bond
issue, or similar public decision, made be-
tween July 11, 1996 and September 30, 2001.

(b) REDISTRIBUTION.—If the Secretary de-
termines, by a date before September 30, 2001
selected by the Secretary, that a local edu-
cational agency is not making satisfactory
progress in carrying out its plan for the use
of funds awarded to it under this part, the
Secretary may redistribute all or part of
those funds, and any interest earned by that
agency on those funds, to one or more other
local educational agencies that are making
satisfactory progress.

LOCAL APPLICATIONS

SEC. 125. (a) APPLICATION REQUIRED.—A
local educational agency, or an alternative
agency described in section 122 (both referred
to in this part as the ‘‘local agency’’), that
wishes to receive a grant under this part
shall submit an application to the Secretary,
in the manner the Secretary may require,
not later than two years after the date of en-
actment of this Act.

(b) DEVELOPMENT OF APPLICATION.—(1) The
local agency shall develop the local applica-
tion under this part only after broadly con-
sulting with parents, administrators, teach-
ers, the business community, and other
members of the local community about the
best means of carrying out this part.

(2) If the local educational agency is not
the applicant, the applicant shall consult
with the local educational agency, and shall
obtain its approval before submitting its ap-
plication to the Secretary.

(c) LOCAL SURVEY.—(1) Before submitting
its application, the local agency, with the in-
volvement of local school officials and ex-
perts in building construction and manage-
ment, shall survey the local need for con-
struction and renovation of school facilities,
including, at a minimum—

(A) the overall condition of school facili-
ties in the local educational agency, includ-
ing health and safety problems;

(B) the capacity of the local educational
agency’s schools to house projected enroll-
ments; and

(C) the extent to which the local edu-
cational agency’s schools offer the physical
infrastructure needed to provide a high-qual-
ity education to all students.

(2) A local educational agency need not
conduct a new survey under paragraph (1) if
it has previously completed a survey that
meets the requirements of that paragraph
and that the Secretary finds is sufficiently
recent for the purpose of carrying out this
part.

(d) APPLICATION CONTENTS.—Each local ap-
plication under this part shall include—

(1) an identification of the local agency to
receive the grant under this part;

(2) a summary of the results of the survey
of school facility needs, as described in sub-
section (c);

(3) a description of how the local agency
will implement its program under this part;

(4) a description of the criteria the local
agency has used to determine which con-
struction projects to support with grant
funds;

(5) a description of the construction
projects that will be supported with grant
funds;

(6) a description of the mechanisms that
will be used to finance construction projects
supported by grant funds;

(7) a requested level of Federal subsidy,
with a justification for that level, for each
construction project to be supported by the
grant, in accordance with section 128(a), in-
cluding the financial and demographic infor-
mation the Secretary may require;

(8) a description of the steps the agency
will take to ensure that facilities con-

structed or improved with funds under this
part will be adequately maintained;

(9) an assurance that the agency will use
its grant only to supplement the funds that
the locality would spend on school construc-
tion and renovation in the absence of a grant
under this part, and not to supplant those
funds;

(10) an assurance that, during the four-year
period beginning with the year the local edu-
cational agency receives its grant, its ex-
penditures for school construction (which, at
that agency’s option, may include private
contributions) will be at least 125 percent of
its expenditures for that purpose for the four
preceding years; and

(11) other information and assurances that
the Secretary may require.

(e) WAIVER OF REQUIREMENT TO INCREASE
EXPENDITURES.—The Secretary may waive or
modify the requirement of subsection (d)(10)
for a local educational agency that dem-
onstrates to the Secretary’s satisfaction
that that requirement is unduly burdensome
because that agency has incurred a particu-
larly high level of school construction ex-
penditures during the previous four years.

FORMULA GRANTS

SEC. 126. (a) ALLOCATIONS.—The Secretary
shall allocate the funds available under sec-
tion 105(b)(2) to the local educational agen-
cies identified under section 121(a) on the
basis of their relative allocations under sec-
tion 1124 of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 6333) in the
most recent year for which that information
is available to the Secretary.

(b) REALLOCATIONS.—If a local educational
agency does not apply for its allocation, ap-
plies for less than its full allocation, or fails
to submit an approvable application, the
Secretary may reallocate all or a portion of
its allocation, as the case may be, to the re-
maining local educational agencies in the
same proportions as the original allocations
were made to those agencies under sub-
section (a).

COMPETITIVE GRANTS

SEC. 127. (a) GRANTS AUTHORIZED.—The
Secretary shall use funds available under
section 105(b)(3) to make additional grants,
on a competitive basis, to recipients of for-
mula grants under section 126.

(b) ADDITIONAL APPLICATION MATERIALS.—
Any eligible applicant under section 126 that
wishes to receive additional funds under this
section shall include in its application under
section 125 the following additional informa-
tion:

(1) The amount of funds requested under
this section, in accordance with ranges or
limits that the Secretary may establish
based on factors such as relative size of the
eligible applicants.

(2) A description of the additional con-
struction activities that the applicant would
carry out with those funds.

(3) Information on the current financial ef-
fort the applicant is making for elementary
and secondary education, including support
from private sources, relative to its re-
sources.

(4) Information on the extent to which the
applicant will increase its own (or other pub-
lic or private) spending for school construc-
tion in the year in which it receives a grant
under this section, above the average annual
amount for construction activity during the
preceding four years.

(5) A description of the energy efficiency
and the effect on the environment of the
projects that the applicant will undertake,
both with its grant under this section and its
grant under section 126, and of the extent to
which those projects will use cost-efficient
architectural design.

(6) Other information that the Secretary
may require.

(c) SELECTION OF GRANTEES.—The Sec-
retary shall select grantees under this sec-
tion on the basis of criteria, consistent with
the purpose of this Act, that the Secretary
may establish, which shall include—

(1) the relative need of applicants, as dem-
onstrated by inadequate educational facili-
ties and a low level of resources to meet
their school construction needs;

(2) the commitment of applicants to meet
their school construction needs and the
leveraging effect that assistance under this
part would have, as demonstrated by the ad-
ditional resources that they will provide,
from non-Federal sources, to meet those
needs, in accordance with subsection (b)(4).

AMOUNT OF FEDERAL SUBSIDY

SEC. 128. (a) AMOUNT OF FEDERAL SUB-
SIDY.—For each construction project assisted
under this part, the Secretary shall deter-
mine the amount of the Federal subsidy in
accordance with section 117(a).

(b) NON-FEDERAL SHARE.—A grantee under
this part may use any non-Federal funds, in-
cluding State, local, and private-sector
funds, for the financing costs that are not
covered by the Federal subsidy under sub-
section (a).

SEPARATE FUNDS OR ACCOUNTS; PRUDENT
INVESTMENT

SEC. 129. (a) SEPARATE FUNDS OR ACCOUNTS
REQUIRED.—Each grantee under this part
shall deposit the grant proceeds in a separate
fund or account, from which it shall make
bond repayments and pay other expenses al-
lowable under this part.

(b) PRUDENT INVESTMENT REQUIRED.—Each
granteee under this part shall—

(1) invest the grant funds in a fiscally pru-
dent manner, in order to generate amounts
needed to make repayments on bonds and
other forms of indebtedness; and

(2) notwithstanding section 6503 of title 31,
United States Code or any other law, use the
proceeds of that investment to carry out this
part.

LOCAL REPORTS

SEC. 130. (a) REPORTS REQUIRED.—(1) Each
grantee under this part shall report to the
Secretary on its activities under this part, in
the form and manner the Secretary may pre-
scribe.

(2) If the local educational agency is not
the grantee under this part, the grantee’s re-
port shall include the approval of the local
educational agency or its comments on the
report.

(b) CONTENTS.—Each report shall—
(1) describe the grantee’s implementation

of this part, including how it has met the re-
quirements of this part;

(2) identify the specific school facilities
constructed, renovated, or modernized with
support from the grant, and the mechanisms
used to finance those activities; and

(3) other information the Secretary may
require.

(c) FREQUENCY.—(1) Each grantee shall sub-
mit its first report under this section not
later than 24 months after it receives its
grant under this part.

(2) Each grantee shall submit an annual re-
port for each of the three years after submit-
ting its first report, and subsequently shall
submit periodic reports as long as it is using
grant funds.

TITLE II—GENERAL PROVISIONS
TECHNICAL EMPLOYEES

SEC. 201. For the purpose of carrying out
this Act, the Secretary, without regard to
the provisions of title 5, United States Code,
governing appointments in the competitive
service, may appoint not more than 10 tech-
nical employees who may be paid without re-
gard to the provisions of chapter 51 and sub-
chapter IV of chapter 5 of that title relating
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to classification and General Schedule pay
rates.

WAGE RATES

SEC. 202. (a) PREVAILING WAGE.—The Sec-
retary shall ensure that all laborers and me-
chanics employed by contractors and sub-
contractors on any project assisted under
this Act are paid wages at rates not less than
those prevailing as determined by the Sec-
retary of Labor in accordance with the Act
of March 3, 1931, as amended (40 U.S.C. 276a
et seq.). The Secretary of Labor has, with re-
spect to this section, the authority and func-
tions established in Reorganization Plan
Numbered 14 of 1950 (effective May 24, 1950, 64
Stat. 1267) and section 2 of the Act of June
13, 1934 (40 U.S.C. 276c).

(b) WAIVER FOR VOLUNTEERS.—Section 7305
of the Federal Acquisition Streamlining Act
of 1994 (40 U.S.C. 276d–3) is amended—

(1) in paragraph (5), by striking out the
‘‘and’’ at the end thereof’

(2) in paragraph (6), by striking out the pe-
riod at the end thereof and inserting a semi-
colon and ‘‘and’’; and

(3) by adding at the end thereof the follow-
ing new paragraph:

‘‘(7) The Partnership Rehabilitate Ameri-
ca’s Schools Act of 1997.’’.

NO LIABILITY OF FEDERAL GOVERNMENT

SEC. 203. (a) NO FEDERAL LIABILITY.—Any
financial instruments, including but not lim-
ited to contracts, bonds, bills, notes, certifi-
cates of participation, or purchase or lease
arrangements, issued by States, localities or
instrumentalities thereof in connection with
any assistance provided by the Secretary
under this Act are obligations of such
States, localities or instrumentalities and
not obligations of the United States and are
not guaranteed by the full faith and credit of
the United States.

(b) NOTICE REQUIREMENT.—Documents re-
lating to any financial instruments, includ-
ing but not limited to contracts, bonds, bills,
notes, offering statements, certificates of
participation, or purchase or lease arrange-
ments, issued by States, localities or instru-
mentalities thereof in connection with any
assistance provided under this Act, shall in-
clude a prominent statement providing no-
tice that the financial instruments are not
obligations of the United States and are not
guaranteed by the full faith and credit of the
United States.

CONSULTATION WITH SECRETARY OF THE
TREASURY

SEC. 204. The Secretary shall consult with
the Secretary of the Treasury in carrying
out this Act.

U.S. DEPARTMENT OF EDUCATION,
THE SECRETARY

March 13, 1997.
Hon. ALBERT GORE, Jr.,
President of the Senate, Washington, DC.

DEAR MR. PRESIDENT: Enclosed for consid-
eration of the Congress is the Partnership to
Rebuild America’s Schools Act of 1997, a bill
that would provide a one-time Federal stim-
ulus to help States and localities bring all
public school facilities up to acceptable
standards and build the additional schools
needed to serve increasing enrollments. Also
enclosed is a section-by-section analysis
summarizing the contents of the bill. I am
sending an identical letter to the Speaker of
the House.

Mr. President, a number of factors have led
the Administration to conclude that the
Federal Government must assist the States
and localities in providing the school facili-
ties that our children will need if they are to
achieve to challenging educational stand-
ards. First of all, recent General Accounting
Office reports have documented the deplor-

able condition of too many of the Nation’s
schools. According to the GAO, one-third of
all schools, serving more than 14 million stu-
dents, need extensive repair or renovation of
one or more buildings. Students are attend-
ing schools that have antiquated heating,
plumbing, and electrical systems and even
fail to meet local health and safety codes.
Some schools do not provide full access to
individuals with disabilities, and many do
not have the infrastructure needed to adopt
new educational technologies. All of these
problems are most prevalent in urban dis-
tricts.

In addition to making repairs and renova-
tions to their existing schools, many dis-
tricts will have to build new schools in order
to accommodate increasing enrollments. In
fact, the Department has projected that
States and localities will need to build 6,000
more schools in order to serve an additional
2.9 million students who will enroll in the
next decade. This need will put further pres-
sure on already strained school budgets.

Clearly, school construction is, and will re-
main, primarily a State and local respon-
sibility, and the vast majority of facilities
needs will have to be met with non-Federal
resources. Unfortunately, however, for a va-
riety of reasons State and local governments
have not been making substantial progress
even in clearing the existing backlog of con-
struction needs. The Federal Government
can play a crucial role in addressing this
problem by providing limited resources, on a
one-time basis, in a manner that spurs
States, communities, and even the private
sector to bear the burden and provide ade-
quate school facilities for all children. That
is the purpose of the enclosed legislation.

In order to have maximum impact, our bill
would leverage State, local, and private sup-
port for school construction, rather than
paying for 100 percent of the cost of con-
struction projects. The proposal would pro-
vide interest subsidies for school construc-
tion bonds, or other financing mechanisms,
to States and major urban school districts.
States would, in turn, pass these subsidies
along to localities, use them to reduce the
servicing costs of State bonds or other fi-
nancing vehicles, use them to capitalize
State revolving funds for school construc-
tion, or use them for other, similar purposes.
The maximum amount of Federal subsidy
would be the equivalent of 50 percent of the
interest cost on bonds. Through this mecha-
nism, every dollar of Federal money would
be matched by a minimum of three dollars of
State, local, or private money.

The Federal Government would not deter-
mine the specific construction projects that
would be funded. Rather, States and local-
ities would use the Federal subsidy for the
costs of construction projects that reflect
their highest needs, such as addressing
health and safety problems or problems with
air quality, plumbing, heating, and lighting;
removal of architectural barriers in order to
ensure access for individuals with disabil-
ities; projects to increase energy efficiency;
construction to facilitate the use of modern
educational technologies; and new construc-
tion needed to accommodate increased en-
rollments. While the State and local recipi-
ents would have the flexibility to determine
which of these types of construction activi-
ties are their highest priority, they would
have to base their use of the Federal funds
on a thorough survey of State or local school
construction needs and use the funds in a
manner consistent with several other gen-
eral criteria such as, at the State level,
awarding the subsidy to communities with
the greatest construction needs and the least
ability to meet those needs with their own
resources.

Under the program, the Department would
allocate one-half of a $5 billion mandatory

appropriation to States using the existing
‘‘Title I’’ basic grants formula. The remain-
der would flow directly to the 100 districts
that enroll the greatest numbers of children
living in poverty; those urban districts, ac-
cording to the GAO data, have far and away
the greatest school construction needs. Of
the amount available for direct assistance to
urban districts, the Department would allo-
cate seventy percent by formula, again on a
Title I basis, and make the remainder avail-
able competitively to districts that have
particularly severe needs and are willing to
provide the most support for infrastructure
improvements from non-Federal resources.

Under both the State and local programs, a
critical objective would be to spur additional
construction paid for with non-Federal dol-
lars. For this reason, the bill would prohibit
recipients from using the Federal funds to
supplant State and local support for school
construction. In addition, each State or lo-
cality receiving assistance would have to as-
sure the Department that it will increase,
over a four-year period, the amount of school
construction paid for with non-Federal funds
compared to the level expended during the
preceding four-year period. These provisions
would ensure that a one-time Federal stimu-
lus has an impact far beyond the immediate
benefit attributable to the Federal expendi-
tures.

Administration of the program would be
kept simple. The Department would make a
single award to each State and locality re-
ceiving direct assistance. We would allow the
recipients to invest the Federal funds in a
prudent manner, and use the returns from
that investment to meet bond payments and
other costs. All of the mandatory appropria-
tion would become available in fiscal year
1998, and all the payments would be made
within a four-year period.

To summarize, our bill reflects the follow-
ing principles: (1) The Federal Government
should make available a one-time $5 billion
mandatory appropriation to address the
major national problem of inadequate school
infrastructure; (2) The Federal funds will
have their greatest impact if they are used
to leverage additional State, local, and pri-
vate effort rather than for direct support for
the entire cost of construction projects; (3)
Because the largest cities have the most
school construction needs, and often the few-
est resources for meeting those needs, they
should receive a major share of the funding;
and (4) States and localities should have the
flexibility to use the Federal subsidy to
carry out the construction projects they
deem most important, but they should do so
only after completing a careful survey of
their construction needs. Further, both the
States and the Federal Government should
direct the subsidy to the most needy commu-
nities.

I urge the Congress to take prompt and fa-
vorable action on this proposal. Its enact-
ment would spur States and communities na-
tionwide to bring their school facilities up to
the standard our children need and deserve.

The Office of Management and Budget ad-
vises that there is no objection to the sub-
mission of this proposal to the Congress and
that its adoption would be in accord with the
program of the President.

Yours sincerely,
RICHARD W. RILEY.

IMPACT OF INADEQUATE SCHOOL FACILITIES ON
STUDENT LEARNING

A number of studies have shown that many
school systems, particularly those in urban
and high-poverty areas, are plagued by de-
caying buildings that threaten the health,
safety, and learning opportunities of stu-
dents. Good facilities appear to be an impor-
tant precondition for student learning, pro-
vided that other conditions are present that
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support a strong academic program in the
school. A growing body of research has
linked student achievement and behavior to
the physical building conditions and over-
crowding.

PHYSICAL BUILDING CONDITIONS

Decaying environmental conditions such
as peeling paint, crumbling plaster, nonfunc-
tioning toilets, poor lighting, inadequate
ventilation, and inoperative heating and
cooling systems can affect the learning as
well as the health and the morale of staff
and students.

Impact on student achievement
A study of the District of Columbia school

system found, after controlling for other
variables such as a student’s socioeconomic
status, that students’ standardized achieve-
ment scores were lower in schools with poor
building conditions. Students in school
buildings in poor condition had achievement
that was 6% below schools in fair condition
and 11% below schools in excellent condition.
(Edwards, 1991)

Cash (1993) examined the relationship be-
tween building condition and student
achievement in small, rural Virginia high
schools. Student scores on achievement
tests, adjusted for socioeconomic status, was
found to be up to 5 percentile points lower in
buildings with lower quality ratings.
Achievement also appeared to be more di-
rectly related to cosmetic factors than to
structural ones. Poorer achievement was as-
sociated with specific building condition fac-
tors such as substandard science facilities,
air conditioning, locker conditions, class-
room furniture, more graffiti, and noisy ex-
ternal environments.

Similarly, Hines’ (1996) study of large,
urban high schools in Virginia also found a
relationship between building condition and
student achievement. Indeed, Hines found
that student achievement was as much as 11
percentile points lower in substandard build-
ings as compared to above-standard build-
ings.

A study of North Dakota high schools, a
state selected in part because of its rel-
atively homogeneous, rural population, also
found a positive relationship between school
condition (as measured by principals’ survey
responses) and both student achievement and
student behavior. (Earthman, 1995)

McGuffey (1982) concluded that heating and
air conditioning systems appeared to be very
important, along with special instructional
facilities (i.e., science laboratories or equip-
ment) and color and interior painting, in
contributing to student achievement. Proper
building maintenance was also found to be
related to better attitudes and fewer discipli-
nary problems in one cited study.

Research indicates that the quality of air
inside public school facilities may signifi-
cantly affect students’ ability to con-
centrate. The evidence suggests that youth,
especially those under ten years of age, are
more vulnerable than adults to the types of
contaminants (asbestos, radon, and form-
aldehyde) found in some school facilities
(Andrews and Neuroth, 1988).

Impact on teaching
Lowe (1988) interviewed State Teachers of

the Year to determine which aspects of the
physical environment affected their teaching
the most, and these teachers pointed to the
availability and quality of classroom equip-
ment and furnishings, as well as ambient fea-
tures such as climate control and acoustics
as the most important environmental fac-
tors. In particular, the teachers emphasized
that the ability to control classroom tem-
perature is crucial to the effective perform-
ance of both students and teachers.

A study of working conditions in urban
schools concluded that ‘‘physical conditions

have direct positive and negative effects on
teacher morale, sense of personal safety,
feelings of effectiveness in the classroom,
and on the general learning environment.’’
Building renovations in one district led
teachers to feel ‘‘a renewed sense of hope, of
commitment, a belief that the district cared
about what went on in that building.’’ In di-
lapidated buildings in another district, the
atmosphere was punctuated more by despair
and frustration, with teachers reporting that
leaking roofs, burned out lights, and broken
toilets were the typical backdrop for teach-
ing and learning.’’ (Corcoran et al., 1988)

Corcoran et al. (1988) also found that
‘‘where the problems with working condi-
tions are serious enough to impinge on the
work of teachers, they result in higher ab-
senteeism, reduced levels of effort, lower ef-
fectiveness in the classroom low morale, and
reduced job satisfaction. Where working con-
ditions are good, they result in enthusiasm,
high morale, cooperation, and acceptance of
responsibility.’’

A Carnegie Foundation (1988) report on
urban schools concluded that ‘‘the tacit mes-
sage of the physical indignities in many
urban schools is not lost on students. It be-
speaks neglect, and students’ conduct seems
simply an extension of the physical environ-
ment that surrounds them.’’ Similarly, Pop-
lin and Weeres (1992) reported that, based on
an intensive study of teachers, administra-
tors, and students in four schools, ‘‘the de-
pressed physical environment of many
schools . . . is believed to reflect society’s
lack of priority for these children and their
education.’’

OVERCROWDING

Overcrowded schools are a serious problem
in many school systems, particularly in the
inner cities, where space for new construc-
tion is at a premium and funding for such
construction is limited. As a result, students
find themselves trying to learn while
jammed into spaces never intended as class-
rooms, such as libraries, gymnasiums, lab-
oratories, lunchrooms, and even closets. Al-
though research on the relationship between
overcrowding and student learning has been
limited, there is some evidence, particularly
in high-poverty schools, that overcrowding
can have an adverse impact on learning.

A study of overcrowded schools in New
York City found that students in such
schools scored significantly lower on both
mathematics and reading exams than did
similar students in underutilized schools. In
addition, when asked, students and teachers
in overcrowded schools agreed that over-
crowding negatively affected both classroom
activities and instructional techniques. (Ri-
vera-Batiz and Marti, 1995)

Corcoran et al. (1988) found that over-
crowding and heavy teacher workloads cre-
ated stressful working conditions for teach-
ers and led to higher teacher absenteeism.

Crowded classroom conditions not only
make it difficult for students to concentrate
on their lessons, but inevitably limit the
amount of time teachers can spend on inno-
vative teaching methods such as cooperative
learning and group work or, indeed on teach-
ing anything beyond the barest minimum of
required material. In addition, because
teachers must constantly struggle simply to
maintain order in an overcrowded classroom,
the likelihood increases that they will suffer
from burnout earlier than might otherwise
be the case.

CASE STUDIES

BROWARD COUNTY/FT. LAUDERDALE

The problem

Broward County is located in Southern
Florida and is the fifth largest school dis-

trict in the nation. Its schools suffer from se-
vere overcrowding: 34,000 students without
permanent desks; approximately 10,000 new
students added to the school system each
year; and in the past nine years, Broward has
built 36 new schools and rebuilt 23 schools,
and continues to have a difficult time meet-
ing its demand.

Broward would have to build a new school
every month to meet this demand ade-
quately. Citing the approximately 2,000 port-
able classrooms in the county, the budget di-
rector for the county public schools de-
scribed Broward as ‘‘the portable capital of
the world.’’ One high school has 46 portable
classrooms in use during this school year
alone.

Needs and available resources
A recent needs analysis estimated

Broward’s capital construction needs at $2.4
billion, $200 million of which is needed for
technology improvements alone. The last
bond approved for school construction was
for $317 million in 1987. Mobilizing local sup-
port for new tax or bond referenda has been
difficult. In fact, in September, 1995, a tax
referendum to increase the sales tax by one
penny to raise $1 billion for school construc-
tion was defeated.
Potential impact of the Partnership to Rebuild

America’s Schools Act
Under the President’s legislative proposal,

approximately $16.4 million would be allo-
cated to the county school district. Broward
could use these funds to subsidize interest
costs for a local bond to cover a substantial
part of its school construction costs. This
funding could support nearly $70 million in
leveraged funds to assist in rebuilding a
number of local schools.

These new funds would be used primarily
to ease overcrowding in schools by funding
new schools as well as renovations and addi-
tions to existing schools that would expand
seating capacity. Broward also wants to re-
duce its reliance on portable classrooms due
to the fact that—with a life expectancy of
approximately 20 years—portables are not a
good long-term investment compared to a
traditional school structure. In addition,
portables cannot be wired for technology the
same way as a traditional classroom.

LOS ANGELES UNIFIED SCHOOL DISTRICT

I. The problem/current needs
The Los Angeles Unified School District is

one of the largest institutions of any kind in
the nation with an enrollment of 670,000 stu-
dents. The prevalence of aging school facili-
ties in Los Angeles poses a number of expen-
sive problems for the district, which esti-
mates its current deferred maintenance costs
at more than $600 million. A majority of Los
Angeles school buildings are more than 40
years old. As a result, most schools are not
wired for technology, and most are not
equipped with modern security systems, tele-
communications systems, or air condi-
tioning. Many facilities face similar repair
needs—roof replacement is needed for 245
schools, repainting at more than 600 schools,
boiler replacement at more than 50 schools,
and playground re-pavement at almost 400
schools.

A rebounding economy and an influx of im-
migrants is driving steady growth in the Los
Angeles schools. The number of students
grew by 18,000 this year, and school officials
predict enrollment will grow another 15,000
next year.

A State of California mandate to lower
class size in the earliest grades consumed the
limited number of vacant classrooms that
existed. The need for more classrooms is il-
lustrated by the fact that the district trans-
ports about 12,000 students a day to more dis-
tant schools because of overcrowding in their
area school.
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II. Needs versus available resources

The State of California school construction
program uses two mechanisms to provide
funds to local districts for new construction
and modernization. In the more common ap-
proach, the state pays one-half of the ‘‘allow-
able’’ costs as defined by the state. Other-
wise, the state pays the full bill, but in a
very limited number of projects. Addition-
ally, the state offers a small deferred main-
tenance program in which it provides match-
ing funds of up to one-half of 1 percent of the
district’s general funds. In recent years, the
Los Angeles district has been eligible for
about $17 million through this program, but
the state has not fully funded it in recent
budgets.

District officials in Los Angeles report
that a significant impediment to raising
funds for construction is the requirement
imposed by the state Constitution, which re-
quires a two-third majority vote for the pas-
sage of school bonds financed by property
tax increases. The last time the Los Angeles
Unified School District passed a bond meas-
ure was 1971. (This vote came shortly after
the Sylmar earthquake closed many schools
and raised serious safety questions about
others. The measure received 66.5 percent of
the vote, but under state law, this bond re-
quired only a majority vote because it per-
tained to buildings deemed structurally un-
safe.)

III. The impact of the President’s initiative
A $2.4 billion school bond measure on the

ballot in November 1996 for school construc-
tion and modernization received 65.5 percent
of the vote, just missing the two-thirds ma-
jority needed for passage. In December 1996,
the board of Education voted to put another
$2.4 billion bond measure on the ballot in
April 1997. The President’s initiative could
accelerate the development of the long over-
due projects that would be financed by this
bond.

THE STATE OF MAINE

1. The problem/current needs
Maine is struggling to cope with two major

factors related to school facilities—booming
economy driving explosive growth in the
southern part of the state, and the continued
use of one-room schools and other anti-
quated buildings—some dating 100 years—
throughout the state.

The Bowdoin Community School offers an
instructive example. The dozen portable
classrooms now in use exceed the number of
permanent classrooms inside the main struc-
ture. A proposed expansion of the school has
been shelved since 1987 because of insuffi-
cient state funding to support the project.

II. Needs versus available resources

Support from the state of Maine for local
school construction projects is restricted to
debt service subsidies, and the level of avail-
able support is extremely limited. In fiscal
1998, school districts requested such sub-
sidies for 83 projects. However, the $65.8 mil-
lion authorized by the state is expected to be
consumed by the four projects given the
highest priority.

Schools districts in Maine are generally
successful in getting voter approval for bond
measures, but most districts in the state
cannot cover the total cost of the bond. The
lack of support from the state for debt serv-
ice is cited as the leading reason why school
districts fall short in raising financing, lead-
ing to the deferment of these sorely needed
projects.

III. The potential impact of the Presidential
Initiative

The executive director of the Maine Munic-
ipal Bond Bank noted that the President’s
school construction initiative could help

Maine schools in two ways. The state could
choose to use its allocation all at once to
supplement its debt service subsidy program,
or it could use that money to establish a re-
volving loan fund that would commit its rev-
enues to debt service subsidies.

THE STATE OF MARYLAND

I. The problem/current needs
There are two primary problems facing

Maryland school facilities: aging structures
and rising enrollments.

A review of the list of Capital Improve-
ment requests to the state for the coming
year reveals the extent of aging school facili-
ties. Requests are filled with descriptions of
items in need of repair or replacement, such
as roofs as much as 44 years old, HVAC sys-
tems that are 25 years old or more, boilers
and chillers that date to the 1950s, and win-
dows and doors in use since the 1960s.

Over the last decade, enrollment in Mary-
land schools has grown by approximately
150,000 students. State officials expect enroll-
ment to continue climbing by another 30,000
or so annually over the next five to ten
years. Overall, local districts requested ap-
proximately $310 million for 459 construction
and renovation projects for FY 1998. While a
district might request more than one project
for a school, these figures suggest that dis-
tricts are seeking assistance with construc-
tion and renovation projects that could af-
fect a third of the state’s 1,280 schools.

II. Needs versus available resources
The Maryland State Public School Con-

struction Program is designed to help local
districts with costs related to planning and
funding of school construction and renova-
tion projects.

Early in the program, the state covered 100
percent of eligible costs for approved
projects. However, since the mid-1980s, the
state use a sliding scale based on need to de-
termine how much assistance a district re-
ceives.

Since the program’s inception,the amount
of funds requested each year by local dis-
tricts has exceeded program allocations. For
example, in FY 73, the program funded 72
percent of district requests—the highest pro-
portion in the program’s history. In FY 89,
the state supported an all-time low of 24 per-
cent of requests. In the current fiscal year,
the state funded 51 percent of requests, total-
ing $274 million.

III. The potential impact of the Presidential
initiative

State officials see three possibilities for
the use of federal funds from the proposed
School Construction Initiative.

First, the funds could subsidize additional
state general obligation bonds. Therefore,
the amount of assistance going to local dis-
tricts with eligible costs would increase, and
more projects would be funded. The federal
funds could be targeted at poorer districts
with larger projects that have been delayed
due to fiscal constraints. It should be noted
that an increase in the state funds for the
Public School Construction Program might
lead more districts to seek state assistance
for additional projects. At this time, there
are projects for which local districts do not
submit requests because the district senses
these projects will be deferred due to state
fiscal constraints.

A second option would allow the state to
use a portion of the funds to subsidize a com-
bination of additional state bonds and coun-
try general obligation bonds. Finally, the
state could use all the federal funds to sub-
sidize additional county general obligation
bonds.

NEW YORK CITY SCHOOL DISTRICT

I. The problem/current needs
New York is experiencing enrollment

growth of 20,000 to 23,000 students a year. In

addition, more than half of the over 1,000
school buildings are 50 years old or more.
The district must upgrade these facilities
and accommodate its burgeoning student
population.

There are limits to the amount of money
the district can raise through general obliga-
tion bonds, and this mechanism is not suffi-
cient to meet the district’s needs. There is a
state constitutional limit on the amount of
debt the district can issue (as a percentage of
total assessed property value), and the dis-
trict is running up against this limit.

The fiscal year 1997 capital expenditures
budget for the Board of Education is just
over $1 billion, out of a total city capital
budget of just over $4 billion. A proposed 10-
year capital plan has just been put forth for
$12.6 billion, which includes an amount con-
tingent on receipt of federal funds. One of
the main emphasis of this plan is to address
the district’s overcrowding, using strategies
such as new construction, other ways of han-
dling seating capacity, and converting some
schools to a year-round schedule, which
could increase seating capacity by 25 to 33
percent.

II. The potential impact of the Presidential
initiative

New York expects that it could leverage
federal funds to address several needs.
Among the most dire needs is for additional
seats for children. The districts proposed 10-
year plan was increased by about $700 mil-
lion to address seating capacity needs. The
district envisions six different avenues for
the use of this money to increase seating ca-
pacity: Leasing new facilities,
transportables, modular construction, reha-
bilitation of existing facilities to increase
size, new construction, and converting
schools to a year-round schedule (which ne-
cessitates putting in air-conditioning.)

PHILADELPHIA SCHOOL DISTRICT

The problem/current needs

The Philadelphia story has two strands.
First, the district estimates that it will need
about two-thirds of a billion dollars to bring
its 257 existing building sites up to standard.
This includes major renovations, repairs, im-
provements, and technology needs (schools
need to be wired for computers, but 60 of
Philadelphia’s schools are over 70 years old.)

Second, to accommodate expected popu-
lation growth, approximately one-quarter of
a billion dollars in additional funding may
be necessary. In the past five years, the pub-
lic school population has grown 9.2 percent,
and in the past seven years it has grown 12.6
percent. The district expects this growth to
continue by 1.4 percent the next year and by
2.5 percent the following year. In one area,
the district deals with overcrowding through
a combination of classrooms under stair-
wells, walling off the ends of hallways to cre-
ate classrooms, and portables.

II. Needs versus available resources.

The district knows that its capital needs in
the next 5 to 10 years seriously exceed its
current budgeted capital capacity. A Long
Range Facilities Plan is being developed, and
it is expected that the total need will ulti-
mately be between $1–$1.4 billion.

III. The potential impact of the Presidential
Initiative

The district says that federal funds could
be extremely helpful by supporting preven-
tive maintenance projects. With shrinking
operation budgets, it is preventive mainte-
nance that gets cut from the budget. These
projects include minor roof and gutter re-
pair, HVAC system cleaning, and yearly boil-
er maintenance. These activities get pushed
aside for emergency projects and educational
needs. Yet today’s preventive maintenance
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project is tomorrow’s capital project. Roofs,
boilers, and heating systems wear out years
before their time because preventive mainte-
nance funds are scarce. The failure of these
systems also causes additional capital dam-
age, such as water and pipe damage. Much of
this could be avoided and long-term capital
budget could be brought down with addi-
tional resources for preventive maintenance.

SANTA ANA UNIFIED SCHOOL DISTRICT

I. The problem/current needs
Santa Ana is an extremely densely popu-

lated area. In its 24 square miles, there are
350,000 resident, and 52,000 students. There is
a school approximately every two blocks.

The primary problem in the district is
school overcrowding, the result of a lack of
construction funding during a period of raid
enrollment growth. The district has grown
from 31 thousand student in 1980 to 52,000
students in 1996.

The school district has converted 22 of 31
elementary schools and four of seven inter-
mediate schools to multi-track, year-round
schedules. Although other school districts in
California and around the country use year-
round schooling, it is unusual to have such a
high percentage of schools on this tract. The
district has 534 portable classrooms on exist-
ing sites, which is the equivalent of 24 free
standing elementary schools. Santa Ana es-
timates that it now spends $1 million to
lease portable classrooms.

A secondary, but also severe problem is
maintaining ill-equipped and deteriorating
facilities. The district prepared a state-man-
dated five-year plan to deferred maintenance
needs, which is updated annually—the cur-
rently version projects a $15 million need.

II. Needs versus available resources
Santa Ana Unified has a need for three ele-

mentary schools plus a new high school. En-
rollment growth has averaged over 1300 stu-
dents annually since 1980. The need is accen-
tuated by the fact that the State School
Building Program is, ‘‘broke’’ and it is not
clear when there will be another bond meas-
ure.

III. The potential impact of the President’s
initiative

President Clinton’s initiative would poten-
tially provide major benefits to the Santa
Ana Community. The district needs adequate
classrooms equipped with up-to-date edu-
cation technology will be available to edu-
cate the rapidly growing student population.
If the district received an estimated six mil-
lion dollars from the federal government, it
could leverage those funds to pay for addi-
tional elementary schools.

Ms. MOSELEY-BRAUN. I would also
like to call to my colleagues’ attention
the reports and the work done by the
General Accounting Office recently,
both with regard to the condition of
America’s schools, State efforts to ad-
dress the issue of crumbling schools,
and the most recent GAO report on
school finance generally. These reports
speak to the ability or the efforts
taken by State and local governments
to address the disparities between
wealthy and poor and middle-class
school districts.

The fact of the matter is that this
disparity, this gap in school funding,
does not serve our national interest,
does not serve the interest of tax-
payers, and does not serve the interest
of our children.

I believe we have an obligation to put
aside the old debates of whether or not
school funding should happen here or

happen there, and we should look at de-
veloping a partnership in which every-
body plays a part, in which all levels of
government collaborate, in which com-
munities, parents, property taxpayers,
and income taxpayers cooperate to pre-
pare our people for the 21st century
and the challenges they face.

Mr. KENNEDY. Mr. President, I give
my strong support to President Clin-
ton’s Partnership to Rebuild America’s
Schools Act of 1997, introduced today
by Senator MOSELEY-BRAUN.

The Nation’s schools are facing enor-
mous problems of physical decay. Four-
teen million children in one-third of
the schools are learning in substandard
school buildings. Half the schools have
at least one unsatisfactory environ-
mental condition.

Massachusetts is no exception.
Forty-one percent of Massachusetts
schools report that at least one build-
ing needs extensive repair or should be
replaced; 75 percent report serious
problems in buildings, such as plumb-
ing or heating defects; 80 percent have
at least one unsatisfactory environ-
mental factor.

It is difficult to teach or learn in di-
lapidated classrooms. Student enroll-
ments are at an alltime high and are
continuing to rise. We cannot tolerate
a situation in which facilities deterio-
rate while enrollments escalate.

GAO estimates that schools need $112
billion just to repair their facilities.
Obviously, the Federal Government
cannot meet all of these needs. The
Partnership to Rebuild America’s
Schools Act encourages State, local,
and private support by providing inter-
est subsidies for school construction
bonds. The Federal Government will
pay up to 50 percent of interest on
bonds used to finance school repair,
renovation, modernization, and con-
struction.

Half of the $5 billion in Federal funds
earmarked for this program over the
next four years will be allocated to
States using the existing title I for-
mula. States and localities will distrib-
ute these funds to communities with
the greatest construction needs and
the least ability to meet their needs
with their own resources. Massachu-
setts would receive $48 million for
grants to local communities.

The remaining Federal funds will be
distributed by the U.S. Department of
Education among the 100 school dis-
tricts that enroll the greatest number
of students living in poverty. Thirty
percent of this funding will be allo-
cated competitively to school districts
that have particularly severe needs and
obtain the most support for their con-
struction projects from non-Federal
sources. Under this part of the bill,
Massachusetts would receive an esti-
mated $25 million.

I hope that the Partnership To Re-
build America’s Schools Act will re-
ceive the bipartisan support it de-
serves, so that it can be in place for the
beginning of the next academic year.
Investing in education is investing in a

stronger America here at home and
around the world. I look forward to
working with my colleagues on both
sides of the aisle to enact this impor-
tant measure.

By Mr. CAMPBELL:
S. 457. A bill to amend section 490 of

the Foreign Assistance Act of 1961 to
provide alternative certification proce-
dures for assistance for major drug pro-
ducing countries and major drug tran-
sit countries; to the Committee on For-
eign Relations.
THE MEXICO PROBATIONARY CERTIFICATION ACT

Mr. CAMPBELL. Mr. President, this
month Congress has been considering
the important issue of whether to up-
hold or overturn the President’s cer-
tification of Mexico as fully cooperat-
ing with the United States to fight
drug trafficking. I am concerned that
without congressional action, the Sen-
ate must choose between two less than
ideal options: First, to support the
President’s certification of Mexico and
continue business as usual, thereby
downplaying serious deficiencies in
Mexico’s efforts; or second, to decertify
Mexico, with or without a waiver,
which might destabilize an important
country along our southern border.

Under current law, notice provided to
the target country is often too late and
not specific enough to fix the problems.
Moreover, access to more timely and
specific information would assist Con-
gress in exercising its legislative and
oversight responsibilities.

Therefore, today I propose a bill to
provide an alternative approach. This
legislation would provide the adminis-
tration a new option to certify coun-
tries such as Mexico on probationary
status for 7 months, which extends
from March 1 through September 30,
the end of the fiscal year. However,
during this time period, the country on
probationary certification is expected
to comply with certain conditions stip-
ulated by the President. If these condi-
tions are not met at the end of this 7-
month period, the United States will
act firmly, such as by cutting off aid.

This alternative would put countries
on notice that the United States has
serious concerns about their lack of co-
operation. But, it would provide a fair
period of time during which those
countries could address U.S. concerns.

This constructive notice period
would be less disruptive to our bilat-
eral relations. We saw last week some
of the damage which could occur in our
relationship with Mexico after the
House voted to decertify Mexico within
90 days if certain criteria are not met.
News reports quoted Mexico’s Presi-
dent, Ernesto Zedillo, as stating: ‘‘This
is where we draw the line. Our sov-
ereignty and dignity as a nation are
not negotiable.’’

My bill also provides better notice to
Congress. Under this alternative, Con-
gress would be informed about those
specific concerns which the President
identified regarding a country’s lack of
cooperation. Congress also would be
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able to track that country’s progress
during the 7-month probationary pe-
riod and, of course, maintain its pre-
rogative to pass legislation as it deems
necessary. I believe this would help
avoid the contentious battle in which
the Congress and the administration
currently are engaged this month over
Mexico.

It is no surprise that many Senators
feel strongly about decertifying Mex-
ico. Reports indicate that as much as
70 percent of the cocaine entering the
United States comes through Mexico;
up to 30 percent of the heroin used in
the United States comes through Mex-
ico; and 80 percent of imported mari-
juana comes through Mexico.

Recent developments in that country
have exacerbated what is already a se-
rious flow of illegal drugs into the
United States. For example, according
to a news report in the March 2 San
Diego Union Tribune, Mexican authori-
ties are now preventing our DEA
agents and law enforcement officers
from carrying their weapons into Mex-
ico. In response, the DEA reportedly
pulled its agents out of cross-training
and intelligence-gathering projects in
Mexico along the border. Agents and
officers now fear they will become tar-
gets for gangs and drug traffickers, es-
pecially if Mexico’s certification is re-
voked. This is intolerable.

Further motivating the push to de-
certify Mexico is the recent arrest of
Mexico’s drug czar, Gen. Jesus
Gutierrez Rebollo, on allegations he
was being paid to protect one of Mexi-
co’s top drug lords. The general is re-
ported to have extensive drug ties, dat-
ing back to at least 1993, at the same
time he was supposed to be fighting
drug use and trade in his country.

Any information that the general
may have possessed has been com-
promised. Nor is he alone in being cor-
rupt. According to a Los Angeles Times
report on March 3, court documents
from two drug gang assassins indicate
that approximately 90 percent of the
law enforcement officers in Tijuana
and the State of Baja California in
Mexico are corrupt.

These developments raise serious
concerns among DEA agents, who can-
not adequately do their job if they do
not receive the help of their Mexican
counterparts. During his testimony be-
fore the House Subcommittee on Na-
tional Security on February 27, 1997,
Thomas Constantine, the Adminis-
trator of the DEA, called fighting drug
trafficking without assistance from
other countries nearly impossible.

In light of these disturbing develop-
ments, I wrote to the President last
Friday expressing my concern with his
certification of Mexico. I also urged
the administration to take all nec-
essary steps to ensure Mexico does its
fair share in controlling the flow of il-
licit drugs across its border into the
United States.

Decertifying Mexico will not make
this process any easier. Yet, we cannot
risk the implication that we condone

Mexico’s failed drug policy by fully
certifying Mexico without certain con-
ditions. Certification of Mexico in light
of the compelling facts of that coun-
try’s involvement in drug trafficking
also makes a mockery of the certifi-
cation provisions of the Foreign Assist-
ance Act.

In light of these facts, I am con-
cerned that the President has certified
Mexico as fully cooperating with the
United States. However, I am also con-
cerned that decertifying Mexico could
destabilize a country important to us
and cause a potential crisis on our
southern border. Unfortunately, that is
the choice the administration has
under existing law.

Therefore, the bill I introduce today
would amend the existing law to avoid
this type of problem in the future. The
current certification process is set
forth in section 490 of the Foreign As-
sistance Act of 1961. It requires the
President to submit to Congress by
March 1 of each year a list of major il-
licit drug producing and transiting
countries which he certifies are fully
cooperating with the United States.
This bill offers a good middleground—I
urge support.

Under existing law, the President has
three options: One, certify a country
which has cooperated fully with U.S.
anti-drug efforts or has taken adequate
steps on its own to comply with the
1988 U.N. anti- drug trafficking conven-
tion. Two, decertify a country for not
fully cooperating. Or three, decertify a
country but provide a waiver because it
is in the national interests of the Unit-
ed States to continue to provide aid.

Under this law, when a country is de-
certified, at least 50 percent of U.S. bi-
lateral foreign aid is suspended in the
current fiscal year. In fact, that county
may lose more than 50 percent of its
current funding if the State Depart-
ment has not yet released the aid. Un-
less the country is recertified, all U.S.
aid is suspended in subsequent fiscal
years. And, the United States is re-
quired to vote against loans in the
multilateral development banks, such
as the World Bank and the Inter-Amer-
ican Development Bank.

Congress has 30 days from receipt of
the President’s certification to enact a
joint resolution disapproving the Presi-
dent’s action. If Congress passes such a
resolution, the President can veto it
and require a two-thirds majority vote
in Congress to override the veto.

Congress also has its prerogative to
pass a resolution with other time-
frames, which would be subject to a
Presidential veto. We saw this last
week when the House passed a resolu-
tion to decertify Mexico within 90 days
if certain criteria are not met.

On February 28, 1997, the President
submitted his annual list to Congress.
This report indicated that 23 countries,
including Mexico, are certified as fully
cooperating; three countries were de-
termined not to be fully cooperating,
but were deemed in the national inter-
est—Belize, Lebanon, and Pakistan—

and six countries were decertified (Af-
ghanistan, Burma, Colombia, Iran, Ni-
geria, and Syria.

The impact of this process on Mexico
could be dramatic. If Congress were to
pass a resolution of disapproval within
the 30-day review period and the Presi-
dent does not exercise his waiver au-
thority, the impact would include: Sus-
pension of at least 50 percent of United
States assistance for the current fiscal
year; total suspension of aid in the
next fiscal year, unless Mexico were re-
certified; and the United State would
vote against loans to Mexico in the
multilateral development banks. Mex-
ico receives $17 million in bilateral aid
from the United States and, according
to the Export-Import Bank, 56 applica-
tions from Mexico could be affected
which total $3.24 billion.

The alternative that I am proposing
today provides a middle ground be-
cause it revisits the certification issue
more often during the course of the
year. The President also is given more
flexibility in labelling countries more
accurately.

I’m also concerned that under exist-
ing law, we are giving a free ride to
countries which are decertified but
then are granted a waiver and continue
to receive aid because it is deemed in
the national interest of the United
States. These waivers, in essence, allow
the provision of aid year after year to
countries not fully cooperating with
the United States. What incentive do
these countries have to improve their
cooperation?

My legislation builds on the existing
carrot and stick approach in the cer-
tification process. This type of ap-
proach has been successful with other
problems in the past, and I think it
would go a long way to avoid similar
controversies in the future like the one
we have seen surrounding the Mexico
certification this month.

Under my bill, the carrot is certifi-
cation, although for a finite period of
time of 7 months. During this proba-
tionary period, all U.S. aid continues
to flow and the United States remains
supportive in international develop-
ment banks. The President also stipu-
lates which specific conditions must be
met by that country to improve its co-
operation with the United States and
to continue receiving U.S. aid. Not
only is sufficient notice provided to the
country, but to the Congress as well.

The stick is a penalty similar to that
under existing law. If after 7 months
the country does not comply with the
stipulations made by the President to
improve its cooperation with the Unit-
ed States, 100 percent of U.S. bilateral
aid is cut off. The United States also
would vote against aid in the multilat-
eral development banks if the country
does not comply with U.S. stipulations,
as provided for under current law.
These penalties would remain in effect
until the President notifies Congress
that the country has complied with the
stipulations made in the President’s
original probationary certification.
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In my opinion, this alternative ap-

proach would force fuller compliance
by countries and, in future cases simi-
lar to Mexico, help avoid a potential
crisis in those countries.

We need to send a very strong mes-
sage to our neighbors in Mexico and
similarly situated countries when we
do not believe that they are fully co-
operating with United States efforts to
combat drug trafficking. But, to risk a
crisis along our own border is asking
for greater trouble.

I believe that a compromise solution,
as outlined in my proposal, is the most
reasonable way to address similar cir-
cumstances in the future, and I urge
my colleagues to support this bill.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 457
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. ALTERNATIVE CERTIFICATION PRO-

CEDURES FOR ASSISTANCE FOR
MAJOR DRUG PRODUCING AND
DRUG TRANSIT COUNTRIES.

(a) IN GENERAL.—Section 490 of the Foreign
Assistance Act of 1990 (22 U.S.C. 2291j) is
amended by adding at the end the following:

‘‘(i) ALTERNATIVE CERTIFICATION PROCE-
DURES.—

‘‘(1) IN GENERAL.—In lieu of submitting a
certification with respect to a country under
subsection (b), the President may submit the
certification described in paragraph (2). The
President shall submit the certification
under such paragraph at the time of the sub-
mission of the report required by section
489(a).

‘‘(2) CERTIFICATION.—A certification with
respect to a country under this paragraph is
a certification specifying—

‘‘(A) that the withholding of assistance
from the country under subsection (a)(1) and
the opposition to assistance to the country
under subsection (a)(2) in the fiscal year con-
cerned is not in the national interests of the
United States; and

‘‘(B) the conditions which must be met in
order to terminate the applicability of para-
graph (4) to the country.

‘‘(3) EFFECT OF CERTIFICATION IN FISCAL
YEAR OF CERTIFICATION.—If the President
submits a certification with respect to a
country under paragraph (1) for a fiscal
year—

‘‘(A) the assistance otherwise withheld
from the country pursuant to subsection
(a)(1) may be obligated and expended in that
fiscal year; and

‘‘(B) the requirement of subsection (a)(2) to
vote against multilateral development bank
assistance to the country shall not apply to
the country in that fiscal year.

‘‘(4) EFFECT OF CERTIFICATION IN LATER FIS-
CAL YEARS.—

‘‘(A) IN GENERAL.—Subparagraph (B) shall
apply to a country covered by a certification
submitted under this subsection during the
period beginning on October 1 of the year in
which the President submits the certifi-
cation and ending on the date on which the
President notifies Congress that the condi-
tions specified with respect to the country
under paragraph (2)(B) have been met.

‘‘(B) PROHIBITION ON ASSISTANCE.—
‘‘(i) BILATERAL ASSISTANCE.—During the

applicability of this subparagraph to a coun-

try, no United States assistance allocated
for the country in the report required by sec-
tion 653 may be obligated or expended for the
country.

‘‘(ii) MULTILATERAL ASSISTANCE.—During
the applicability of this subparagraph to a
country, the Secretary of the Treasury shall
instruct the United States Executive Direc-
tor of each multilateral development bank
to vote against any loan or other utilization
of the funds of such institution to or by the
country.

‘‘(5) DEFINITION.—For purposes of this sub-
section, the term ‘multilateral development
bank’ shall have the meaning given the term
in subsection (a)(2).’’.

(b) CONFORMING AMENDMENTS.—Subsection
(a) of such section is amended by striking
‘‘subsection (b)’’ each place it appears and
inserting ‘‘subsections (b) and (i)’’.

By Mr. FAIRCLOTH (for himself,
Mr. KYL, Mr. WARNER, Mr.
LUGAR, Mr. SHELBY, Mr.
INHOFE, Mr. BENNETT, Mr.
CRAIG, Mr. ENZI and Mr.
HAGEL):

S. 458. A bill to provide for State
housing occupancy standards, and for
other purposes; to the Committee on
Banking, Housing, and Urban Affairs.

THE HOUSING PROTECTION ACT

Mr. FAIRCLOTH. Mr. President, I am
pleased to introduce today a bill to
protect housing. This bill will ensure
that all residents have a peaceful, well-
maintained, and managed community
with the services they deserve.

The Housing Protection Act pro-
hibits the Department of Housing and
Urban Development [HUD] from estab-
lishing a national occupancy standard
and transfers the authority to set those
standards to the States. In the absence
of a State standard, a two-person-per-
bedroom standard would be presumed
reasonable.

In 1995, Senator KYL and I introduced
this same piece of legislation, after
HUD’s General Counsel Nelson Diaz is-
sued a memorandum which, in effect,
attempted to supplant the reasonable
two-person-per-bedroom standard with
conditions which could have forced
housing owners to accept six, seven,
even eight people in a two-bedroom
apartment. The House of Representa-
tives passed it as part of its public
housing reform bill, but the bill failed
to pass out of conference last year.

Too often apartments are crowded
with excessive numbers of people.
When this happens, apartment com-
plexes experience excessive noise,
lower levels of safety and most often
deterioration of the units. Building
codes are in place for a reason. They
are designed to determine the maxi-
mum amount of people who may safely
exit a building during a fire or other
emergency. Occupancy standards, on-
the-other-hand, determine how many
residents can be accommodated and for
whom they can properly provide serv-
ices on the premises.

The purpose of occupancy standards
is to provide decent, safe, comfortable
housing and a peaceful living environ-
ment for all residents. They also help
maintain properties in excellent condi-

tion. While housing providers set their
own occupancy standards, such private
standards are in effect limited by
state-set laws or policies which estab-
lish the minimum occupancy levels at
which housing providers achieve safe
harbor from charges of familial dis-
crimination.

This bill is widely supported by hous-
ing industry associations such as the
National Association of Homebuilders
and the National Apartment Associa-
tion, among others. Many of our col-
leagues have joined us in support of
this bill, and I urge others to consider
cosponsoring it.

Mr. KYL. Mr. President, I am pleased
to introduce the State Housing Protec-
tion Act. I thank Senator FAIRCLOTH
for his leadership on this issue and
joining in sponsoring this bill. This bill
prohibits the Department of Housing
and Urban Development [HUD] from
enforcing a complaint of discrimina-
tion on the basis of a housing provid-
er’s occupancy standard, and thereby,
transfers from HUD to the States the
authority to set occupancy standards.

Mr. President, in July 1995, HUD Gen-
eral Counsel Diaz issued a memoran-
dum which, in effect, tried to supplant
the traditional two-per-bedroom occu-
pancy standard, and could have forced
housing owners to accept six, seven,
eight, or even nine people in a two-bed-
room apartment. HUD should not be
establishing national occupancy stand-
ards.

In 1995, Senator FAIRCLOTH and I
blocked HUD from imposing national
occupancy standards until it completed
an official rule. Soon thereafter, along
with Representative MCCOLLUM, we in-
troduced our bill to permanently trans-
fer authority back to the States. The
House passed it as part of its public
housing reform bill, but it died in the
conference committee late last year.

By pursuing a policy that encourages
overcrowding, thereby depreciating
housing stock that is scarce to begin
with, HUD is poorly serving lower in-
come families and defeating its own
charter. Our bill will help correct the
problem. It is supported by the Council
for Affordable and Rural Housing, the
Council of Larger Public Housing Au-
thorities, the Multi Housing Institute,
the National Apartment Association,
the National Assisted Housing Manage-
ment Association, the National Asso-
ciation of Home Builders, the National
Association of Housing and Redevelop-
ment Officials, the National Leased
Housing Association, the National
Multi Housing Council, and the Public
Housing Authorities Directors Associa-
tion.

Several States have an occupancy
standard; the one in my own home
State of Arizona has worked well. The
intrusion of a Federal bureaucracy
often does more harm than good. That
is why Senator FAIRCLOTH and I have
reintroduced this bill. I urge my col-
leagues to join us and cosponsor it.
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By Mr. CAMPBELL (for himself, Mr.

MCCAIN, Mr. DOMENICI, Mr. MURKOWSKI, and
Mr. INOUYE):

S. 459. A bill to amend the Native
American Programs Act of 1974 to ex-
tend certain authorizations, and for
other purposes; to the Committee on
Indian Affairs.

THE NATIVE AMERICAN PROGRAMS ACT OF 1974
REAUTHORIZATION ACT OF 1997

Mr. CAMPBELL. Mr. President, I am
pleased to introduce a bill to extend
the authorization for certain programs
under the Native American Programs
Act of 1974. This bill is critical to con-
tinue the availability of a modest
amount of grant funds used by native
communities nationwide to foster eco-
nomic growth, develop tools for good
governance methods, and promote so-
cial welfare.

The authorization for most of these
programs has expired and though the
administration has requested funding
for fiscal year 1998 at fiscal year 1997
levels, it has not introduced legislation
to reauthorize the act. The legislation
I am introducing today would do just
that.

These programs are administered
through the Administration for Native
Americans [ANA] located within the
Department of Health and Human
Services. By awarding annual grants
on a competitive basis, the Native
American Programs Act promotes self-
sufficiency and self-determination by
encouraging tribes, villages, and other
native communities to develop and
plan local strategies in economic and
social development. The program is de-
signed to build greater capacity at the
tribal level for better governance, more
vibrant and diversified economies, and
social development.

The ANA Program has proven suc-
cessful for native communities since
its inception and has generated wide-
spread support by America’s native
communities. The centerpiece of the
program are grants made under the So-
cial and Economic Development Strat-
egies (SEDS) Program; grants to tribes
enhance tribal environmental regu-
latory capabilities; and grants made to
preserve and rehabilitate native lan-
guages.

This legislation will simply extend
for 4 years until fiscal year 2000 the au-
thorization for these modestly funded
yet very successful programs to
strengthen and rebuild tribal commu-
nities around the United States.

I urge my colleagues to join with me
in enacting this reauthorization so
that these proven tools for develop-
ment can again be made available to
native peoples around the Nation. I ask
unanimous consent that a section-by-
section summary and the bill language
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

BILL LANGUAGE
SECTION 1. AUTHORIZATION OF CERTAIN APPRO-

PRIATIONS UNDER THE NATIVE
AMERICAN PROGRAMS ACT OF 1974.

Section 816.—Section 816 of the Native
American Programs Act of 1974 (42 U.S.C.
2992d) is amended—

(1) in subsection (a), by striking ‘‘for fiscal
years 1992, 1993, 1994, and 1995.’’ and inserting
‘‘for each of fiscal years 1997, 1998, 1999, and
2000’’;

(2) in subsection (c), by striking ‘‘for each
of the fiscal years 1992, 1993, 1994, 1995, and
1996,’’ and inserting ‘‘for each of fiscal years
1997, 1998, 1999, and 2000,’’; and

(3) in subsection (e), by striking ‘‘$2,000,000
for fiscal year 1993 and such sums as may be
necessary for fiscal years 1994, 1995, 1996, and
1997.’’ and inserting ‘‘such sums as may be
necessary for fiscal years 1997, 1998, 1999, and
2000.’’

SECTION-BY-SECTION ANALYSIS

The purpose of this bill is to amend the
1974 Native American Programs Act, P.L. 93–
644 (42 U.S.C. 2991 et seq.) to extend to fiscal
year 2000 the authorization of appropriations
for three grant programs administered by
the Administration for Native Americans
(ANA) in the Department of Health and
Human Services (HHS).

Section 1. Authorization of Certain Appro-
priations Under the Native American Pro-
grams Act of 1974.

Section 816.—
(a) this subsection provides for a four year

extension to fiscal year 2000 of the present
authority to appropriate such sums as may
be necessary to carry out the general grant
provisions of the Native American Programs
Act of 1974 (42 U.S.C. 2992d). The bill would
continue the current ‘‘such sums as may be
necessary’’ language contained in current
law.

(c) this subsection provides for a four year
extension to fiscal year 2000 of the present
authority to appropriate funds for the pur-
pose of carrying out the provisions related to
grants for tribal regulation of environmental
quality (42 U.S.C. Sec. 2991b(d). The bill
would continue the current authorized level
of $8 million for such grants.

(e) this subsection provides for a four year
extension to fiscal year 2000 of the present
authority to appropriate such sums as may
be necessary for the purpose of carrying out
the provisions related to grants for the pres-
ervation of Native languages (42 U.S.C. Sec.
2991b-3). The bill would strike the current
authorized appropriaitons level of $2 million
for Native language grants and instead
would substitute ‘‘such sums as may be nec-
essary’’.

Mr. DOMENICI. Mr. President, I am
pleased to join my colleagues Senators
CAMPBELL, MCCAIN, and MURKOWSKI in
sponsoring this act to extend the au-
thorization of several important pro-
grams for American Indians. The U.S.
Department of Health and Human
Services [HHS] administers these pro-
grams through the Administration for
Native Americans [ANA]. Over the past
5 years, funding has ranged from $34.5
million to $38.6 million. In fiscal year
1997, the funding was $34.9 million.

Our bill will reauthorize important
programs to promote economic devel-
opment, strengthen tribal govern-
ments, and provide for the better co-
ordination of social programs available
to tribes. The ANA funding policy is to
assist Indian Tribes and Native Amer-
ican organizations to plan and imple-

ment their own long-term strategies
for social and economic development.
The aim is to increase local productiv-
ity and reduce dependence on govern-
ment social services.

Competitive grants are the means for
distributing these vital funds. In New
Mexico, the Pueblos of Laguna
($382,000), Picuris ($167,000), Pojoaque
($120,000), Sandia ($133,890), Tesuque
($125,000), San Juan ($232,000), Santa
Ana ($112,000), and Santo Domingo
($110,464) all received grants from fiscal
year 1996 funds. New Mexico Tribes and
Pueblos have participated in ANA
grant activity for about three decades.

The Social and Economic Develop-
ment Strategies [SEDS] program fos-
ters the development of stable, diversi-
fied local economies. SEDS grant funds
are used to develop the physical, com-
mercial, industrial and/or agricultural
components necessary for a function-
ing local economy. Social infrastruc-
ture includes the maintenance of a
tribe’s cultural integrity. Pojoaque
Pueblo’s Cultural Center is the bene-
ficiary of an ANA grant.

Other ANA grants are used to estab-
lish or expand business activity or to
stabilize and diversify a tribe’s eco-
nomic base. Micro enterprises and
other private sector development are
encouraged.

Mr. President, I thank Chairman
CAMPBELL of the Senate Committee on
Indian Affairs for his good work to ex-
tend the authorization for these valu-
able resources to improve tribal oppor-
tunities for self-sufficiency. I urge my
colleagues to support the reauthoriza-
tion of these Administration for Native
Americans Programs.

Mr. INOUYE. Mr. President, I rise
today to cosponsor a measure to reau-
thorize the Native American Programs
Act of 1974. The purpose of this bill is
to amend the Native American Pro-
grams Act to extend the authorization
of appropriations for programs admin-
istered by the administration for Na-
tive Americans within the Department
of Health and Human Services to fiscal
year 2000.

In 1974, the Native American Pro-
grams Act was enacted by the Congress
to assist tribes and other Native Amer-
ican entities with developing social,
economic, and governance strategies in
order to become viable and economi-
cally self-sufficient communities.

In the decades since its enactment,
hundreds of tribes, reservation commu-
nities, and native organizations have
benefited from the programs funded
under this act. In fiscal year 1994 alone,
the administration for Native Ameri-
cans provided 215 grants for govern-
ance, social, and economic develop-
ment projects, several dozen grants to
assist with tribal recognition efforts, 26
grants for projects to assist tribes in
their capacity to meet environmental
requirements, 18 grants to support
projects assisting the survival and
preservation of Native American lan-
guages, and funds to support the Na-
tive Hawaiian revolving loan fund.
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These projects have served to improve
the quality of living for thousands of
Native American families and commu-
nities.

Over 2 years ago, on March 7, 1995,
Senators MCCAIN, CAMPBELL and I in-
troduced S. 510, a bill which reauthor-
ized programs under the Native Amer-
ican Programs Act. On May 11, 1996
this body passed S. 510, as amended in
committee, by unanimous consent, but
the bill was subsequently not acted
upon by the House prior to the adjourn-
ment of the 104th Congress.

The bill being introduced today is
substantially similar to S. 510, as in-
troduced in the last Congress. I am
pleased that once again, the chairman,
as his predecessor did, is willing to con-
sider the inclusion of provisions that
would reauthorize for a period of 1
year, the Native Hawaiian revolving
loan fund.

Mr. President, the programs author-
ized in this measure are critical to fos-
tering Native American social and eco-
nomic self-sufficiency—a goal shared
by this Congress as we move toward
greater fiscal responsibility.

I urge my colleagues to act favorably
and expeditiously on this measure.

By Mr. BOND (for himself, Ms.
SNOWE, Mr. NICKLES, Mr.
BURNS, Mr. WARNER, Mr.
FAIRCLOTH, Mr. MURKOWSKI, Mr.
INHOFE, Mr. ENZI, Mr. HUTCHIN-
SON, Mr. MACK, Ms. MIKULSKI
and Mr. GRAMS):

S. 460. A bill to amend the Internal
Revenue Code of 1986 to increase the
deduction for health insurance costs of
self-employed individuals, to provide
clarification for the deductibility of ex-
penses incurred by a taxpayer in con-
nection with the business use of the
home, to clarify the standards used for
determining that certain individuals
are not employees, and for other pur-
poses; to the Committee on Finance.

THE HOME-BASED BUSINESS FAIRNESS ACT OF
1997

Mr. BOND. Mr. President, home-
based businesses are a significant and
often overlooked part of this country’s
economy. Some people may be sur-
prised to learn that over 9 million men
and women in this country now operate
home-based businesses, and over 14 mil-
lion individuals earn income through
home-based businesses. Even more im-
pressive is the fact that a majority of
these enterprises are owned by women,
and the Small Business Administration
estimates that women in this country
are starting over 300,000 new home-
based businesses each year.

There are a number of reasons for the
explosive growth of home-based busi-
nesses. Recent innovations in computer
and communication technology have
made the virtual office a reality and
allow many Americans to compete in
marketplaces that a few years ago re-
quired huge investments in equipment
and personnel. In addition, many men
and women in this country turn to
home-based business in an effort to

spend more time with their children.
By working at home, these families can
bring in two incomes, while avoiding
the added time and expense of day-care
and commuting. Corporate down-
sizing, too, contributes to the growth
in this sector as many skilled individ-
uals convert their knowledge and expe-
rience from corporate life into success-
ful enterprises operated from their
homes.

The rewards of owning a home-based
business are also numerous. The added
independence and self-reliance of hav-
ing your own business provides not
only economic rewards but also per-
sonal satisfaction. You are the boss:
you set your own hours, develop your
own business plans, and choose your
customers and clients. In many ways,
home-based businesses provide the
greatest avenue for the entrepreneurial
spirit, which has long been the driving
force behind the success of this coun-
try.

But with these rewards comes a num-
ber of obstacles, not the least of which
are regulations and burdens imposed by
the Federal Government. In fact, the
tax laws, and in particular the IRS, are
frequently cited as the most significant
problems for home-based businesses
today. Changes in tax policy must be
considered by this Congress to ensure
that our laws do not stall the growth
and development of this successful sec-
tor of our economy.

Mr. President, in answer to this call
for help, I am introducing today the
Home-Based Business Fairness Act of
1997. This legislation is the product of
extensive input from actual home-
based business owners and the efforts
of my colleagues Senators OLYMPIA
SNOWE and DON NICKLES. The bill is de-
signed to address three tax issues that
currently pose significant problems for
home-based businesses.

DEDUCTIBILITY OF HEALTH-INSURANCE COSTS
FOR THE SELF-EMPLOYED

First, the bill addresses the deduct-
ibility of health-insurance costs for the
self-employed. During the 104th Con-
gress, we made significant progress in
this area. First, we made the deduction
permanent after years of uncertainty.
Then, last summer, we passed legisla-
tion that will increase the deduction
for these health-care costs to 80 per-
cent incrementally by 2006. While I
fully supported that increase, the self-
employed cannot wait 10 years for par-
tial deductibility when their large cor-
porate competitors can fully deduct
such costs today.

With the self-employed able to de-
duct only 40 percent of their health-in-
surance costs today, it comes as no
surprise that nearly a quarter of the
self-employed, many of whom operate
home-based businesses, do not have
health insurance. In fact, 4 million
households in this country headed by a
self-employed individual do not have
health insurance.

In order to make it easier for home-
based business owners and their fami-
lies to have health insurance, we must

level this playing field. My bill will in-
crease the deductibility of health in-
surance for the self-employed to 100
percent beginning this year. A full de-
duction will make health insurance
more affordable to home-based busi-
ness owners and help them and their
families get the health insurance cov-
erage that they need and deserve.

HOME-OFFICE DEDUCTION

Second, the Home-Based Business
Fairness Act will restore the home-of-
fice deduction and further level the
playing field for home-based busi-
nesses. After the Supreme Court’s 1993
Soliman decision, the only home-based
businesses that can deduct the costs
associated with their home office are
those that see their clients in the home
and that generate their income within
the home office. That narrow interpre-
tation of the law denies the home-of-
fice deduction to service providers like
construction contractors, landscaping
professionals, and sales representa-
tives, who must by necessity perform
their services outside of the home.

It is patently unfair to prevent these
individuals from deducting their util-
ity costs, property taxes, and other ex-
penses related to the home office, when
they could do so if they rented an of-
fice separate from the home. I thank
my colleague from Utah, Senator
HATCH, for his willingness to allow us
to work together on this issue. My bill
incorporates the legislation that Sen-
ator HATCH introduced earlier this
month and will permit a home office to
include one where the individual per-
forms his essential administrative and
management activities such a billing
and record keeping. In order to qualify
for the deduction, the bill requires that
the business owner perform these ac-
tivities on a regular, on-going, and
nonincidental basis and have no other
office in which to perform them.

The restoration of the home-office
deduction for home-based businesses
not only puts them on an equal footing
with their larger competitors, but also
frees important capital that can be
used to expand the business. For too
long home-based businesses have lived
with the fear of an IRS audit fueled by
the Soliman decision. It is time to
eliminate this obstacle to the contin-
ued success of these important entre-
preneurs.

CLARIFICATION OF INDEPENDENT-CONTRACTOR
STATUS

The final element of the Home-Based
Business Fairness Act is relief for en-
trepreneurs seeking to be treated as
independent contractors and for busi-
nesses needing to hire independent con-
tractors. As the chairman of the Small
Business Committee, I have heard from
countless small business owners who
are caught in the environment of fear
and confusion that now surrounds the
classification of workers. This situa-
tion is stifling the entrepreneurial spir-
it of many small business owners who
find that they do not have the flexibil-
ity to conduct their businesses in a
manner that makes the best economic
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sense and that serves their personal
and family goals.

Mr. President, the root of this prob-
lem is found in the IRS’ test for deter-
mining whether a worker is an inde-
pendent contractor or an employee.
Over the past three decades, the IRS
has relied on a 20-factor test based on
the common law to make this deter-
mination. On first blush, a 20-factor
test sounds like a reasonable approach:
if a taxpayer demonstrates a majority
of the factors, he or she is an independ-
ent contractor. Not surprisingly, the
IRS’ test is not that simple. It is a
complex set of extremely subjective
criteria with no clear weight assigned
to any of the factors. As a result, a
small business taxpayer is not able to
predict which of the 20 factors will be
most important to a particular IRS
agent, and finding a certain number of
these factors in any given case does not
guarantee the outcome.

To make matters worse, the IRS’ de-
termination inevitably occurs 2 or 3
years after the parties have determined
in good faith that they have an inde-
pendent-contractor relationship. And
the consequences can be devastating.
The business recipient of the services is
forced to reclassify the independent
contractor as an employee and must
pay the payroll taxes the IRS says
should have been collected in the prior
years. Interest and penalties are also
added on. The result for many small
businesses is a tax bill that bankrupts
the company. And that’s not the end of
the story. The IRS then goes after the
service provider, who is now classified
as an employee, and disallows a portion
of his business expenses—again result-
ing in additional taxes, interest, and
penalties.

Mr. President, all of us in this body
recognize that the IRS is charged with
the duty of collecting Federal revenues
and enforcing the tax laws. The prob-
lem in this case is that the IRS is using
a procedure that is patently unfair and
is doing so on an increasingly frequent
basis. Between 1988 and 1994, the IRS’
use of the 20-factor test resulted in
some 11,000 audits, 483,000 worker re-
classifications, and $751 million in back
taxes and penalties. These facts make
me wonder whether the IRS is using
this test as a de facto source of en-
hanced revenue collection when the
classification decision does not alter
the aggregate tax liability to the Fed-
eral Government at all.

For its part, the IRS has just re-
leased its revised worker classification
training manual. In the Commis-
sioner’s accompanying memo, she de-
scribes the manual as an ‘‘attempt to
identify, simplify, and clarify the rel-
evant facts that should be evaluated in
order to accurately determine worker
classification. . . .’’ There can be no
more compelling reason for immediate
action on this issue. The revised man-
ual is over 150 pages—even longer than
the original draft. If it takes this many
pages to teach revenue agents how to
simplify and clarify this small business

tax issue, I think we can be fairly sure
how simple and clear it is going to
seem to the taxpayer who tries to fig-
ure it out on his own.

The Home-Based Business Fairness
Act removes the need for so many
pages of instruction on the 20-factor
test by establishing a clear safe harbor
based on objective criteria. Under these
criteria, if there is a written agreement
between the parties, and if an individ-
ual demonstrates economic independ-
ence and independence with respect to
the workplace, he will be treated as an
independent contractor rather than an
employee. And the service recipient
will not be treated as an employer. In
addition, individuals who perform serv-
ices through their own corporations
will also qualify for the safe harbor as
long as there is a written agreement
and the individuals provide for their
own benefits.

The safe harbor is simple, straight-
forward, and final. To take advantage
of it, payments above $600 per year to
an individual service provider must be
reported to the IRS, just as is required
under current law. This will help en-
sure that taxes properly due to the
Treasury will continue to be collected.

Mr. President, the IRS contends that
there are millions of independent con-
tractors who should be classified as
employees, which costs the Federal
Government billions of dollars a year.
This assertion is plainly incorrect.
Classification of a worker has no cost
to the Government. What costs the
Government are taxpayers who do not
pay their taxes. My bill has two re-
quirements that I believe will improve
compliance among independent con-
tractors using the safe harbor. First,
there must be a written agreement be-
tween the parties—this will help the
independent contractor know from the
beginning that he is responsible for his
own tax payments. Second, the safe
harbor will not apply if the service re-
cipient does not comply with the re-
porting requirements and issue 1099’s
to individuals who perform services.

My bill also provides relief for busi-
nesses and independent contractors
when the IRS determines that a worker
was misclassified. Under the bill, if the
business and the independent contrac-
tor have a written agreement, if the
applicable reporting requirements were
met, and if there was a reasonable
basis for the parties to believe that the
worker is an independent contractor,
then any IRS reclassification upheld in
court will only apply prospectively.
This provision gives important peace of
mind to small businesses that act in
good faith by removing the unpredict-
able threat of retroactive reclassifica-
tion and substantial interest and pen-
alties.

A final provision of this legislation,
Mr. President, is the repeal of section
1706 of the 1986 Tax Reform Act. This
provision effectively barred an entire
group of independent contractors from
the protection available in section 530
of the Revenue Act of 1978. When sec-

tion 1706 was enacted, its proponents
argued that technical service work-
ers—such as engineers, designers, and
computer programmers—were less
compliant in paying their taxes. Later
examination of this issue by the Treas-
ury Department found that technical
service workers are in fact more likely
to pay their taxes than most other
types of independent contractors. This
revelation underscores the need to re-
peal section 1706 and level the playing
field for individuals in these profes-
sions. In the 104th Congress, proposals
to repeal section 1706 enjoyed wide bi-
partisan support, and it is my hope
that the 105th Congress will finally act
on this proposal to restore equality for
these professionals.

Mr. President, the importance of add-
ing clarity to the independent-contrac-
tor situation is underscored by the fact
that the 2,000 delegates to the 1995
White House Conference on Small Busi-
ness voted to designate it as their top
priority. At that conference, IRS Com-
missioner Richardson noted that either
classification—independent contractor
or employee—can be a valid and appro-
priate business choice as long as the in-
dividual pays his taxes. This conclu-
sion was later affirmed in the IRS’ new
worker classification training manual.
It is time that the law reflect this con-
clusion and allow small businesses to
hire employees or independent contrac-
tors as their business needs demand,
without the fear and uncertainty that
now prevails.

The Home-Based Business Fairness
Act is a common-sense measure that
will provide tax fairness for the in-
creasing number of individuals who op-
erate their businesses from home and
contribute so significantly to the
strength of our economy. These busi-
ness owners have waited far too long. I
urge the members of the Finance Com-
mittee to work with Senator NICKLES
and to report out a bill that provides
these three much needed changes in
the tax law so that we do not keep
them waiting any longer.

Mr. President, I ask unanimous con-
sent that additional material be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 460

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Home-Based
Business Fairness Act of 1997’’.
SEC. 2. DEDUCTION FOR HEALTH INSURANCE

COSTS OF SELF-EMPLOYED INDIVID-
UALS INCREASED.

(a) IN GENERAL.—Section 162(l)(1) of the In-
ternal Revenue Code of 1986 (relating to spe-
cial rules for health insurance costs of self-
employed individuals) is amended to read as
follows:

‘‘(1) ALLOWANCE OF DEDUCTION.—In the case
of an individual who is an employee within
the meaning of section 401(c)(1), there shall
be allowed as a deduction under this section
an amount equal to the amount paid during
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the taxable year for insurance which con-
stitutes medical care for the taxpayer, the
taxpayer’s spouse, and dependents.’’

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years beginning after December 31, 1996.
SEC. 3. CLARIFICATION OF DEFINITION OF PRIN-

CIPAL PLACE OF BUSINESS.
(a) IN GENERAL.—Subsection (f) of section

280A of the Internal Revenue Code of 1986 (re-
lating to definitions and special rules) is
amended by redesignating paragraphs (2), (3),
and (4) as paragraphs (3), (4), and (5), respec-
tively, and by inserting after paragraph (1)
the following new paragraph:

‘‘(2) PRINCIPAL PLACE OF BUSINESS.—For
purposes of subsection (c), a home office
shall in any case qualify as the principal
place of business if—

‘‘(A) the office is the location where the
taxpayer’s essential administrative or man-
agement activities are conducted on a regu-
lar and systematic (and not incidental) basis
by the taxpayer, and

‘‘(B) the office is necessary because the
taxpayer has no other location for the per-
formance of the essential administrative or
management activities of the business.’’

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years beginning after December 31, 1996.
SEC. 4. SAFE HARBOR FOR DETERMINING THAT

CERTAIN INDIVIDUALS ARE NOT EM-
PLOYEES.

(a) IN GENERAL.—Chapter 25 of the Internal
Revenue Code of 1986 (relating to general
provisions relating to employment taxes) is
amended by adding after section 3510 the fol-
lowing new section:
‘‘SEC. 3511. SAFE HARBOR FOR DETERMINING

THAT CERTAIN INDIVIDUALS ARE
NOT EMPLOYEES.

‘‘(a) SAFE HARBOR.—
‘‘(1) IN GENERAL.—For purposes of this

title, if the requirements of subsections (b),
(c), and (d), or the requirements of sub-
sections (d) and (e), are met with respect to
any service performed by any individual,
then with respect to such service—

‘‘(A) the service provider shall not be
treated as an employee,

‘‘(B) the service recipient shall not be
treated as an employer,

‘‘(C) the payor shall not be treated as an
employer, and

‘‘(D) compensation paid or received for
such service shall not be treated as paid or
received with respect to employment.

‘‘(2) AVAILABILITY OF SAFE HARBOR NOT TO
LIMIT APPLICATION OF OTHER LAWS.—Nothing
in this section shall be construed—

‘‘(A) as limiting the ability of a service
provider, service recipient, or payor to apply
other applicable provisions of this title, sec-
tion 530 of the Revenue Act of 1978, or the
common law in determining whether an indi-
vidual is not an employee, or

‘‘(B) as a prerequisite for the application of
any provision of law described in subpara-
graph (A).

‘‘(b) SERVICE PROVIDER REQUIREMENTS
WITH REGARD TO THE SERVICE RECIPIENT.—
For purposes of subsection (a), the require-
ments of this subsection are met if the serv-
ice provider, in connection with performing
the service—

‘‘(1) has the ability to realize a profit or
loss,

‘‘(2) incurs unreimbursed expenses which
are ordinary and necessary to the service
provider’s industry and which represent an
amount at least equal to 2 percent of the
service provider’s adjusted gross income at-
tributable to services performed pursuant to
1 or more contracts described in subsection
(d), and

‘‘(3) agrees to perform services for a par-
ticular amount of time or to complete a spe-
cific result or task.

‘‘(c) ADDITIONAL SERVICE PROVIDER RE-
QUIREMENTS WITH REGARD TO OTHERS.—For
the purposes of subsection (a), the require-
ments of this subsection are met if the serv-
ice provider—

‘‘(1) has a principal place of business,
‘‘(2) does not primarily provide the service

at a single service recipient’s facilities,
‘‘(3) pays a fair market rent for use of the

service recipient’s facilities, or
‘‘(4) operates primarily with equipment not

supplied by the service recipient.
‘‘(d) WRITTEN DOCUMENT REQUIREMENTS.—

For purposes of subsection (a), the require-
ments of this subsection are met if the serv-
ices performed by the service provider are
performed pursuant to a written contract be-
tween such service provider and the service
recipient, or the payor, and such contract
provides that the service provider will not be
treated as an employee with respect to such
services for Federal tax purposes.

‘‘(e) BUSINESS STRUCTURE AND BENEFITS
REQUIREMENT.—For purposes of subsection
(a), the requirements of this subsection are
met if the service provider—

‘‘(1) conducts business as a properly con-
stituted corporation or limited liability
company under applicable State laws, and

‘‘(2) does not receive from the service re-
cipient or payor benefits that are provided to
employees of the service recipient.

‘‘(f) SPECIAL RULES.—For purposes of this
section—

‘‘(1) FAILURE TO MEET REPORTING REQUIRE-
MENTS.—If for any taxable year any service
recipient or payor fails to meet the applica-
ble reporting requirements of section 6041(a)
or 6041A(a) with respect to a service pro-
vider, then, unless the failure is due to rea-
sonable cause and not willful neglect, the
safe harbor provided by this section for de-
termining whether individuals are not em-
ployees shall not apply to such service recip-
ient or payor with respect to that service
provider.

‘‘(2) BURDEN OF PROOF.—For purposes of
subsection (a), if—

‘‘(A) a service provider, service recipient,
or payor establishes a prima facie case that
it was reasonable not to treat a service pro-
vider as an employee for purposes of this sec-
tion, and

‘‘(B) the service provider, service recipient,
or payor has fully cooperated with reason-
able requests from the Secretary or his dele-
gate,

then the burden of proof with respect to such
treatment shall be on the Secretary.

‘‘(3) RELATED ENTITIES.—If the service pro-
vider is performing services through an en-
tity owned in whole or in part by such serv-
ice provider, the references to ‘service pro-
vider’ in subsections (b) through (e) may in-
clude such entity, provided that the written
contract referred to in subsection (d) is with
such entity.

‘‘(g) DETERMINATIONS BY THE SECRETARY.—
For purposes of this title—

‘‘(1) IN GENERAL.—
‘‘(A) DETERMINATIONS WITH RESPECT TO A

SERVICE RECIPIENT OR A PAYOR.—A deter-
mination by the Secretary that a service re-
cipient or a payor should have treated a
service provider as an employee shall be ef-
fective no earlier than the notice date if—

‘‘(i) the service recipient or the payor en-
tered into a written contract satisfying the
requirements of subsection (d),

‘‘(ii) the service recipient or the payor sat-
isfied the applicable reporting requirements
of section 6041(a) or 6041A(a) for all taxable
years covered by the agreement described in
clause (i), and

‘‘(iii) the service recipient or the payor
demonstrates a reasonable basis for deter-
mining that the service provider is not an

employee and that such determination was
made in good faith.

‘‘(B) DETERMINATIONS WITH RESPECT TO A
SERVICE PROVIDER.—A determination by the
Secretary that a service provider should
have been treated as an employee shall be ef-
fective no earlier than the notice date if—

‘‘(i) the service provider entered into a con-
tract satisfying the requirements of sub-
section (d),

‘‘(ii) the service provider satisfied the ap-
plicable reporting requirements of sections
6012(a) and 6017 for all taxable years covered
by the agreement described in clause (i), and

‘‘(iii) the service provider demonstrates a
reasonable basis for determining that the
service provider is not an employee and that
such determination was made in good faith.

‘‘(C) REASONABLE CAUSE EXCEPTION.—The
requirements of subparagraph (A)(ii) or
(B)(ii) shall be treated as being met if the
failure to satisfy the applicable reporting re-
quirements is due to reasonable cause and
not willful neglect.

‘‘(2) CONSTRUCTION.—Nothing in this sub-
section shall be construed as limiting any
provision of law that provides an oppor-
tunity for administrative or judicial review
of a determination by the Secretary.

‘‘(3) NOTICE DATE.—For purposes of this
subsection, the notice date is the 30th day
after the earlier of—

‘‘(A) the date on which the first letter of
proposed deficiency that allows the service
provider, the service recipient, or the payor
an opportunity for administrative review in
the Internal Revenue Service Office of Ap-
peals is sent, or

‘‘(B) the date on which the deficiency no-
tice under section 6212 is sent.

‘‘(h) DEFINITIONS.—For the purposes of this
section—

‘‘(1) SERVICE PROVIDER.—The term ‘service
provider’ means any individual who performs
a service for another person.

‘‘(2) SERVICE RECIPIENT.—Except as pro-
vided in paragraph (4), the term ‘service re-
cipient’ means the person for whom the serv-
ice provider performs such service.

‘‘(3) PAYOR.—Except as provided in para-
graph (4), the term ‘payor’ means the person
who pays the service provider for the per-
formance of such service in the event that
the service recipient does not pay the service
provider.

‘‘(4) EXCEPTIONS.—The terms ‘service recip-
ient’ and ‘payor’ do not include any entity in
which the service provider owns in excess of
5 percent of—

‘‘(A) in the case of a corporation, the total
combined voting power of stock in the cor-
poration, or

‘‘(B) in the case of an entity other than a
corporation, the profits or beneficial inter-
ests in the entity.

‘‘(5) IN CONNECTION WITH PERFORMING THE
SERVICE.—The term ‘in connection with per-
forming the service’ means in connection or
related to the operation of the service pro-
vider’s trade or business.

‘‘(6) PRINCIPAL PLACE OF BUSINESS.—For
purposes of subsection (c), a home office
shall in any case qualify as the principal
place of business if—

‘‘(A) the office is the location where the
service provider’s essential administrative or
management activities are conducted on a
regular and systematic (and not incidental)
basis by the service provider, and

‘‘(B) the office is necessary because the
service provider has no other location for the
performance of the essential administrative
or management activities of the business.

‘‘(7) FAIR MARKET RENT.—The term ‘fair
market rent’ means a periodic, fixed mini-
mum rental fee which is based on the fair
rental value of the facilities and is estab-
lished pursuant to a written agreement with
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terms similar to those offered to unrelated
persons for facilities of similar type and
quality.’’

(b) CLARIFICATION OF RULES REGARDING
EVIDENCE OF CONTROL.—For purposes of de-
termining whether an individual is an em-
ployee under the Internal Revenue Code of
1986 (26 U.S.C. 1 et seq.), compliance with
statutory or regulatory standards shall not
be treated as evidence of control.

(c) REPEAL OF SECTION 530(d) OF THE REVE-
NUE ACT OF 1978.—Section 530(d) of the Reve-
nue Act of 1978 (as added by section 1706 of
the Tax Reform Act of 1986) is repealed.

(d) CLERICAL AMENDMENT.—The table of
sections for chapter 25 of such Code is
amended by adding at the end the following
new item:

‘‘Sec. 3511. Safe harbor for determining that
certain individuals are not em-
ployees.’’

(e) EFFECTIVE DATES.—
(1) IN GENERAL.—The amendments made

by, and the provisions of, this section shall
apply to services performed after the date of
enactment of this Act.

(2) DETERMINATIONS BY SECRETARY.—Sec-
tion 3511(g) of the Internal Revenue Code of
1986 (as added by subsection (a)) shall apply
to determinations after the date of enact-
ment of this Act.

(3) SECTION 530(d).—The amendment made
by subsection (c) shall apply to periods end-
ing after the date of enactment of this Act.

HOME-BASED BUSINESS FAIRNESS ACT OF
1977—DESCRIPTION OF PROVISIONS

SHORT TITLE

Under Section 1 of the bill, the name of the
legislation is ‘‘Home-Based Business Fair-
ness Act of 1997.’’
INCREASE IN THE DEDUCTION FOR HEALTH IN-

SURANCE COSTS OF SELF-EMPLOYED INDIVID-
UALS

Section 2 of the bill amends section
162(l)(1) of the Internal Revenue Code of 1986
to increase the deduction for health insur-
ance costs for self-employed individuals to
100 percent beginning on January 1, 1997.
Currently the limit on deductibility of
health insurance costs for these individuals
is 40 percent, and it is scheduled to rise to 80
percent by 2006, under the provisions in the
Health Insurance Portability and Account-
ability Act of 1996, which was signed into law
in August 1996. The bill is designed to place
self-employed individuals on an equal foot-
ing with large businesses which can cur-
rently deduct 100% of the health insurance
costs of all of their employees.
RESTORATION OF THE HOME-OFFICE DEDUCTION

Section 3 of the bill clarifies the definition
of ‘‘principal place of business,’’ which re-
lates to the home-office deduction under sec-
tion 280A of the Internal Revenue Code. The
bill permits a home office to include an of-
fice where a taxpayer performs his or her es-
sential administrative or management ac-
tivities such as billing and recordkeeping. In
order to qualify for the new definition, the
taxpayer must perform these activities on a
regular, on-going, and non-incidental basis
in the home office and have no other loca-
tion at which to perform these business ac-
tivities. This section of the bill will be effec-
tive on January 1, 1997.

The bill is designed to address the ambigu-
ities resulting from the Supreme Court’s 1993
decision, Commissioner v. Soliman. That case
has been interpreted to require two new tests
for the home-office deduction: (1) the cus-
tomers of a home business must physically
visit the home office, and (2) the taxpayer’s
business income must be generated within
the home office itself—not from transactions

that occur outside of the home office. The
bill is intended to permit taxpayers who per-
form their services outside the home but use
their home office for essential billing and
recordkeeping to qualify for the home-office
deduction.
SAFE HARBOR FOR INDEPENDENT CONTRACTORS

Section 4 of the bill addresses the worker-
classification issue (e.g., whether a worker is
an employee or an independent contractor)
by creating a new section 3511 of the Internal
Revenue Code. The new section will provide
a general safe harbor and protection against
retroactive reclassification of an independ-
ent contractor in certain circumstances. The
bill is designed to provide certainty for busi-
nesses that enter into independent-contrac-
tor relationships and minimize the risk of
huge tax bills for back taxes, interest, and
penalties if a worker is misclassified.

General safe harbor
Under the general safe harbor, if either of

two tests is met, an individual will be treat-
ed as an independent contractor and the
service recipient will not be treated as an
employer. The first test requires that the
independent contractor demonstrate eco-
nomic independence and workplace inde-
pendence and have a written contract with
the service recipient.

Economic independence exists if all of the
following apply: the independent contractor
has the ability to realize a profit or loss, he
or she incurs unreimbursed expenses that are
consistent with industry practice and that
equal at least 2 percent of the independent
contractor’s adjusted gross income from the
performance of services during the taxable
year, and the independent contractor agrees
to perform services for a particular amount
of time or to complete a specific result or
task.

Workplace independence exists if one of
the following applies: the independent con-
tractor has a principal place of business (the
definition of which includes the provisions of
section 3 of the bill, which address the
Soliman decision); he or she performs services
at more than one service recipient’s facili-
ties; he or she pays a fair-market rent for
the use of the service recipient’s facilities, or
the independent contractor uses his or her
own equipment.

The written contract between the inde-
pendent contractor and the service recipient
must provide that the independent contrac-
tor will not be treated as an employee.

Under the second alternative test, an indi-
vidual will be treated as an independent con-
tractor if he or she conducts business
through a corporation or a limited liability
company and the independent contractor
does not receive benefits from the service re-
cipient—instead the independent contractor
would be responsible for his or her own bene-
fits. The independent contractor must also
have a written contract with the service pro-
vider stating that the independent contrac-
tor will not be treated as an employee.

The general safe-harbor provisions also
apply to three-party situations in which the
independent contractor is paid by a third
party, such as a payroll company, rather
than directly by the service recipient. The
general safe harbor, however, will not apply
to a service recipient or a third-party payor
if they do not comply with the existing re-
porting requirements and file 1099s for indi-
viduals who work as independent contrac-
tors. A limited exception is provided for
cases in which the failure to file a 1099 is due
to reasonable cause and not willful neglect.

The bill also provides additional relief for
cases in which a worker is treated as an
independent contractor under the general
safe harbor and the IRS later contends that
the safe harbor does not apply. In that case,

the burden falls on the IRS, rather than the
taxpayer, to prove that the safe harbor does
not apply. To qualify for this relief the tax-
payer must demonstrate a credible argument
that it was reasonable to treat the service
provider as an independent contractor, and
the taxpayer must fully cooperate with rea-
sonable requests from the IRS.

In the event that the general safe harbor
does not apply, the bill makes clear that the
independent contractor or service recipient
can still rely on the 20-factor common law
test or other provisions of the Internal Reve-
nue Code applicable in determining whether
an individual is an employee or an independ-
ent contractor. In addition, the bill does not
limit any relief that a taxpayer may be enti-
tled to under Section 530 of the Revenue Act
of 1978. The bill also makes clear that the
general safe harbor will not be construed as
a prerequisite for these other provisions of
the law concerning worker classification.

Protection against retroactive reclassification
The bill also provides protection against

retroactive reclassification by the IRS of an
independent contractor as an employee. For
many service recipients who make a good
faith effort to classify the worker correctly,
this event can result in extensive liability
for back employment taxes, interest, and
penalties.

Under the bill, if the IRS notifies a service
recipient that an independent contractor
should have been classified as an employee,
the IRS’ determination can become effective
only 30 days after the date that the IRS
sends the notification. To qualify for this
provision, the service recipient must show
that: There was a written agreement be-
tween the parties; the service recipient satis-
fied the applicable reporting requirements
for all taxable years covered by the contract;
and there was a reasonable basis for deter-
mining that the independent contractor was
not an employee and the service provider
made the determination in good faith. The
bill provides similar protection for independ-
ent contractors who are notified by the IRS
that they should have been treated as an em-
ployee.

The protection against retroactive reclas-
sification is intended to remove some of the
uncertainty for taxpayers who must use the
IRS’s 20-factor common law test. While the
bill would prevent the IRS from forcing a
service recipient to treat an independent
contractor as an employee for past years, the
bill makes clear that a service recipient or
an independent contractor can still chal-
lenge the IRS’s prospective reclassification
of an independent contractor through admin-
istrative or judicial proceedings.

Additional independent contractor provisions
Section 4 of the bill contains two addi-

tional provisions designed to assist independ-
ent contractors. The first clarifies that an
individual’s compliance with a statutory or
regulatory requirement will not be treated
as evidence of control. The 20-factor common
law test focuses in part on the business’ con-
trol over a worker. When the business can di-
rect how, when and where a worker performs
a task; such control usually indicates that
the worker is an employee rather than an
independent contractor. Certain statutory
and regulatory requirements, which a busi-
ness and/or a worker must follow, have been
interpreted by the IRS as demonstrating evi-
dence of this type of control when the major-
ity of other factors would lead to the conclu-
sion that a worker is an independent con-
tractor. The bill clarifies that compliance
with statutory or regulatory requirements
should not be a factor in determining wheth-
er an individual is an independent contrac-
tor.

Second, the bill would repeal section 530(d)
of the Revenue Act of 1978, which was added
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by section 1706 of the Tax Reform Act of 1986.
This provision precludes technical service
providers (e.g., engineers, designers, drafters,
computer programmers, systems analysts,
and other similarly qualified individuals)
who work through a third party, such as a
placement broker, from applying the safe
harbor under section 530. The bill is designed
to level the playing field for individuals in
these professions.

Effective dates
In general, the independent-contractor pro-

visions of the bill, including the general safe
harbor, will be effective for service per-
formed after the date of enactment of the
bill. The protection against retroactive re-
classification will be effective for IRS deter-
minations after the date of enactment, and
the repeal of section 530(d) will be effective
for periods ending after the date of enact-
ment of the bill.

Mr. NICKLES. Mr. President, I am
pleased to join my friend and colleague
from Missouri, Senator BOND, in the in-
troduction of the Home-Based Business
Fairness Act. I compliment Senator
BOND for his leadership on these issues
and all matters affecting small busi-
ness as chairman of the Senate Com-
mittee on Small Business.

The small, independent business is
the engine which drives innovation, job
creation, and increased economic ac-
tivity in this country. I am proud to
live in a country where any person can
use talent, intelligence, and hard work
to start a business. I believe these busi-
nesses are the foundation of our free
enterprise economy, and the very es-
sence of capitalism.

There are 5 million independent con-
tractors in America according to the
Small Business Administration, and al-
most one-third of all companies use
independent contractors to some de-
gree. Further, the SBA estimates that
more than 14 million individuals earn
some income from home-based busi-
nesses, and some 300,000 women start
home-based businesses every year.

Unfortunately, Mr. President, the In-
ternal Revenue Code does not always
treat small businesses fairly, and it
often acts to limit and repress the en-
trepreneurial spirit. The legislation we
are introducing today is intended to
address some of the Tax Code’s inequi-
ties and remove the roadblocks to the
creation of new small businesses.

A perfect example of the Tax Code’s
bias against small business is the
treatment of health insurance ex-
penses. Corporations can currently de-
duct 100 percent of the health insur-
ance costs of their employees. As re-
cently as 2 years ago, self-employed in-
dividuals were only allowed to deduct
25 percent of their health insurance
costs. Fortunately, the Health Insur-
ance Portability and Accountability
Act of 1996 increased this limit to 40
percent this year, with a scheduled in-
crease to 80 percent by 2006. However,
the bias against small business contin-
ues. Our legislation increases the de-
duction for health insurance cost for
self-employed individuals to 100 per-
cent beginning on January 1, 1997.

For some small business taxpayers,
the enemy has not been the IRS or the

Congress, but the judiciary. A 1993 Su-
preme Court decision, Commissioner
versus Soliman has been interpreted to
require two new tests for the home-of-
fice deduction: First, the customers of
a home business must physically visit
the home office, and second, the tax-
payer’s business income must be gen-
erated within the home office itself—
not from transactions that occur out-
side of the home office. This interpre-
tation has effectively prevented mil-
lions of taxpayers from deducting
valid, reasonable, and necessary busi-
ness expenses. The Home-Based Busi-
ness Fairness Act will permit tax-
payers who perform their services out-
side the home but use their home office
for essential billing and recordkeeping
to qualify for the home-office deduc-
tion, provided they perform these ac-
tivities on a regular, ongoing, and non-
incidental basis in the home office and
have no other location at which to per-
form these business activities. This
section of the bill will be effective on
January 1, 1997.

Finally, Mr. President, our legisla-
tion addresses a major, continuing
problem for the small business commu-
nity. The problem is worker classifica-
tion—independent contractor or em-
ployee. In a perfect world, this issue
should be irrelevant. The relationship
between a worker and a business would
be strictly based on their individual
needs, and the Government’s only in-
terest would be to collect the same
amount of taxes regardless of the rela-
tionship.

Unfortunately, however, this is not a
perfect world. The complexity of the
Tax Code and Congress’ failure to pro-
vide adequate guidance to small busi-
nesses and their workers has resulted
in a confusing mess. Left to their own
devices, the Internal Revenue Service
has adopted an aggressive,
proemployee agenda.

For the last 20 years, the classifica-
tion of workers as contractors or em-
ployees has been controlled by a 20-fac-
tor common law test which attempts
to define a business’ control over a
worker. This common law test is the
bane of employers and workers across
the country. The General Accounting
Office has called the common law test
unclear and subject to conflicting in-
terpretations. Even the Treasury De-
partment has testified that:

Applying the common law test in employ-
ment tax issues does not yield clear, consist-
ent, or even satisfactory answers, and rea-
sonable persons may differ as to the correct
classification.

Beyond the 20-factor test, some busi-
nesses may avail themselves of a safe
harbor enacted in 1978. The section 530
safe harbor prohibits the IRS from re-
classifying workers as employees if the
business had a reasonable basis for
treatment of the workers as independ-
ent contractors, or if a past IRS audit
did not dispute the workers’ classifica-
tion.

Our bill creates a new worker classi-
fication safe harbor and provides lim-

ited relief from retroactive worker re-
classification, two changes which will
resolve many of the problems small
businesses face with the IRS. Our bill
does not repeal the 20-factor common
law test, it does not repeal the section
530 safe harbor, and it does not affect
other special worker classification sit-
uations such as statutory employees or
direct sellers. Put simply, our bill will
benefit those businesses and contrac-
tors who have not resolved their status
with the IRS, while preserving current
law for those who are satisfied with it.

To summarize briefly, our legislation
protects businesses and contractors
who meet one of two tests. The first
test measures a worker’s economic risk
and workplace independence, and re-
quires the two parties to have a writ-
ten contract and comply with all tax
reporting requirements. Under the sec-
ond test, a worker who conducts busi-
ness through a corporation or a limited
liability company, does not receive
benefits from the service recipient, and
has a written contract will be treated
as an independent contractor.

Our bill also protects businesses from
retroactive reclassification of workers
and the associated liability for back
taxes, interest, and penalties, provided
the business had a written contract
with the workers, complied with all tax
reporting requirements, and had a rea-
sonable basis to treat the workers as
contractors. Finally, our legislation re-
peals section 1706 of the Tax Reform
Act of 1986 which precludes third-party
technical service workers from the sec-
tion 530 safe harbor, and it clarifies
that compliance with a statutory or
regulatory requirements will not be
treated as evidence of control for the
purpose of worker classification.

Mr. President, the Tax Code reforms
included in the Home-Based Business
Fairness Act are commonsense solu-
tions to the real problems faced by
small businesses. With this bill, Sen-
ator BOND and I have tried to address
those problems which we believe are
most critical to the creation of new
small businesses, new jobs, and new
economic growth. I encourage my col-
leagues to give this legislation their
thoughtful consideration and join us in
this initiative.

Mr. ENZI. Mr. President, I rise in
strong support of The Home-Based
Business Fairness Act of 1997, intro-
duced today by the chairman of the
Small Business Committee, Senator
BOND. I know that Senator BOND, Sen-
ator NICKLES and Senator SNOWE have
worked hard to draft this bill and I am
proud to be an original cosponsor. It
addresses three concerns that have
weighed heavily on the small business
community for years: First health in-
surance fairness; second the home-of-
fice deduction; and third the status of
independent contractors. I hope the
Senate and the House will move quick-
ly to pass this legislation.

It is a good bill because it responds
directly to what small businesses have
been asking us to do. It will help create
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jobs that will put people on welfare
back to work. This is an issue that pol-
icymakers have been concentrating on
since last year’s welfare debate—the
President has proposed a Welfare to
Work Program while Congress is look-
ing at the best ways to stimulate the
economy and create jobs. Toward that
effort, it is impossible to overlook the
importance of small business. Small
businesses create nearly 100 percent of
this country’s new jobs and employ
over 65 percent of Americans working
in the private sector. And I guarantee
it would be small businesses that hire
the majority of today’s welfare recipi-
ents if Government would make it af-
fordable to do so.

Small business is more than the
backbone of this country. Small busi-
ness is the engine of the American
Dream. But it needs a system that em-
powers people, not government. This
bill would help people by removing just
a couple of the obstacles in the way of
that Dream.

When I was elected to the Senate last
November, my first choice of commit-
tee assignments was the Small Busi-
ness Committee. My wife, Diana, and I
were small businessowners and we have
experienced—at one time or another—
nearly all of the obstacles that can
stand in the way of a successful small
business. At this time last year, in
fact, my wife and I were balancing our
books and paying our taxes—hoping to
find that the books still balanced after
paying the taxes! So I know what small
businessowners are going through.
Very recently, I have been there.

There is a lot of talk in this legisla-
tive body about improving the environ-
ment for small business. In fact, I
doubt that any Member would stand up
and say he or she does not support
small business. We hold hearings and
listen to testimony, we provide for
White House conferences on small busi-
ness, we receive stacks of polling data
and we create commission after com-
mission to tell us what needs to be
done. In the end, we find out what I
think we already know—the problem is
taxes. Too many and too much.

This bill is a small step in the Tax
Code, but a giant step for sensibility. It
recognizes some of the revolutionary
changes in American business. The ad-
vent of personal computers, high speed
modems, cell phones, pagers, and fax
machines that have enabled Americans
to work via audio and video conferenc-
ing, from satellite offices, and by tele-
commuting. Our tax laws have not
kept up with the sea of change in
American business.

One example of this change is the in-
creasing number of women in our Na-
tion’s work force. According to the Bu-
reau of Labor Statistics, 76 percent of
mothers with school-age children now
work. Among two-parent households,
63 percent report that both parents
must work outside the home—in many
cases, one works to pay the bills, while
the other works to pay the taxes. And
of these women entering the work

force, 1 in 20 are starting their own
businesses and many are home based
and that number is rising rapidly. In
fact, women start new businesses at
twice the rate of men—and with a very
good success rate. But the Tax Code
needs improvement. It discourages self-
employment and home-based business
through discrimination and complex-
ity. This bill would change that.

The Home-Based Business Fairness
Act would finally put an end to our re-
gressive, two-tiered system that makes
self-employed people pay more for
their health insurance. It is time to
give small business competitive parity
with big business. All the technical as-
sistance and loan guarantees in the
world cannot overcome unfair tax
treatment and disproportionately bur-
densome regulations. Last year, Con-
gress recognized the inequality by vot-
ing to phase in an 80-percent deduct-
ibility for health insurance costs.
That’s a good start. But if we know the
tax treatment is not fair, then
shouldn’t we make it right? America’s
small businesses need fair and equal
treatment.

This legislation would also add fair-
ness for people who work in their
homes. Our current outdated Tax Code
discriminates against home-based peo-
ple by restricting their ability to de-
duct office expenses. The message is, if
you can’t afford a real office, then you
can’t deduct your expenses. In this
way, we increase the hurdles for entre-
preneurs who want to earn a living, but
can’t afford to rent separate office
space. This part of the legislation will
benefit thousands of home-based
women and men. It is very important
and deserves a thoughtful consider-
ation by the Senate.

Another puzzling antibusiness setup
that this bill would simplify is the defi-
nition of independent contractor.
American entrepreneurs—and espe-
cially home-based business owners—
need a simpler test. I have always be-
lieved we could make things a lot easi-
er if we just followed the payroll taxes.
Who pays them? Is there a written con-
tract? It does not have to be ‘‘rocket
science.’’ This legislation would sim-
plify the test so that everyone can un-
derstand it—not just the tax attorneys
at the Internal Revenue Service.

On that subject, in Wyoming re-
cently, the IRS has taken after the last
bastion of budding entrepreneurs, our
paper boys. Once again, the thirsty IRS
auditors are devising ways to haunt
working people—presumed guilty until
proven innocent. When did the IRS de-
cide to pick on the hard-earned wages
of independent paperboys and girls?
They are not now, and never have been,
salaried newspaper employees. They
are just kids who want to earn some
money by working before or after
school.

I think we should call this part of the
bill, The Paperboy Protection Act. The
last bastion for new entrepreneurs
needs our help. The small business
owners of tomorrow are counting on us

to pass this legislation. I thank my col-
leagues on the Small Business Commit-
tee, and the assistant majority leader,
for their hard work on the bill. I urge
other Senators to support it.

By Mrs. HUTCHISON (for herself, Mr.
INHOFE, and Mr. HELMS):

S. 461. A bill to amend the Occupa-
tional Safety and Health Act of 1970
and the National Labor Relations Act
to modify certain provisions, to trans-
fer certain occupational safety and
health functions to the Secretary of
Labor, and for other purposes; to the
Committee on Labor and Human Re-
sources.

THE OCCUPATIONAL SAFETY AND HEALTH
REFORM ACT OF 1997

Mrs. HUTCHISON. Mr. President, I
rise today to introduce, along with my
colleagues, Mr. INHOFE and Mr. HELMS,
the Occupational Safety and Health
Reform Act of 1997. This legislation
will transform OSHA from an agency
that generates fines and paperwork to
one that plays a more constructive role
in improving worker safety.

Mr. President, the Occupational
Safety and Health Act was enacted in
1970. It may not surprise my colleagues
that since that time, the incidence of
work-related injuries and illnesses has
steadily declined. But it may surprise
them to learn that in the 25 years prior
to enactment of OSHA, workplace inju-
ries declined almost twice as fast as
they have since the enactment of
OSHA. The reduction of workplace in-
juries, which had been occurring before
OSHA was created, has actually slowed
since the agency was created.

One may reasonably ask, why is that
the case? Mr. President, I have talked
to hundreds of business people through-
out my State of Texas and throughout
the Nation. Time and again, I have
heard stories of burdensome and com-
plex OSHA requirements and of arbi-
trary and unfair inspections and fines.

The vast majority of other employers
in this country desire and strive to see
to it that their employees have a safe
place to work. Indeed, it is in their own
best interest to do so. Injuries are cost-
ly: They interrupt production sched-
ules, cause a loss of productivity and
increase the burgeoning expense of
workers’ compensation, not to mention
the impact on overall employee morale
and productivity.

Many of the employers I speak with
would like to work with, rather than
against OSHA, but fear that if they
take any affirmative steps to improve
and review the safety of their work-
place, it will only serve to attract ag-
gressive OSHA inspectors. Thus, rather
than helping to raise the safety level of
American workers, the Occupational
Safety and Health Act actually dis-
courages employers in many cases from
aggressively working to improve work-
place health and safety.

Remarkably, OSHA’s response to the
growing call for reform of its enforce-
ment tactics has been to seek to ex-
pand its territory. Most recently,
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OSHA has worked on establishing new
and enormously costly standards on
ergonomics and even on the prevention
of nighttime crime at retail stores.

Mr. President, when Congress estab-
lished OSHA, it did so with the intent
that the agency, employers, and em-
ployees would all work toward the
common purpose of creating safer and
healthier workplace environments. Un-
fortunately, the culture of OSHA has
evolved into one of regulatory excess,
punitive enforcement, and standard
setting based on arbitrariness rather
than sound cost/benefit analysis.
Things have gotten so bad that OSHA
inspectors have even testified that
they have been required to meet
monthly quotas for citations and fines.

The bill I am introducing today will
restore OSHA to its intended mission
by requiring the agency to take a com-
monsense approach to establishing
safety standards and by encouraging
cooperation and voluntary improve-
ment rather than confrontation. In
brief, the bill:

Requires that OSHA, prior to setting
a new standard, establish that a work-
site safety hazard exists and consider
whether it can economically be cor-
rected using feasible technology;

It provides safety consultation and
assistance to small businesses to en-
courage OSHA compliance;

It gives employers an opportunity to
correct problems identified by employ-
ees before a formal OSHA complaint is
filed, and protects employees who raise
safety concerns to their employers;

It stops the practice of citing con-
tractors for the violations of sub-
contractors whose employees are not
under the contractor’s control;

It limits employers’ liability for the
unsafe conduct of employees who have
been properly trained and equipped by
their employer;

It requires that fines for violations
be proportional to their actual impact
on employee safety; and

It will end the de facto practice of es-
tablishing quotas for enforcement ac-
tivities.

Mr. President, I realize that there are
employers out there who may not care
about the safety of their employees. To
them, I say, beware. Under this bill,
OSHA will be freed to concentrate its
resources and enforcement efforts on
those employers who willfully dis-
regard workplace safety.

But to the other 99 percent of the
honest, hardworking business people in
America who want to do right by their
employees, I say: We have heard your
call for action, and help is on the way.
I urge them and I urge my colleagues
to support this important legislation.

Mr. President, I ask unanimous con-
sent that the text of my bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 461
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; REFERENCE.
(a) SHORT TITLE.—This Act may be cited as

the ‘‘Occupational Safety and Health Reform
Act of 1997’’.

(b) REFERENCE.—Whenever in this Act an
amendment or repeal is expressed in terms of
an amendment to, or repeal of, a section or
other provision, the reference shall be con-
sidered to be made to a section or other pro-
vision of the Occupational Safety and Health
Act of 1970 (29 U.S.C. 651 et seq.).
SEC. 2. USE OF OSHA IN PRIVATE LITIGATION.

Section 4(b)(4) (29 U.S.C. 653(b)(4)) is
amended by adding at the end the following:
‘‘An allegation of a violation, a finding of a
violation, or an abatement of an alleged vio-
lation, under this Act or the standards pro-
mulgated under this Act shall not be admis-
sible as evidence in any civil action or used
to increase the amount of payments received
under any workmen’s compensation law for
any work-related injury.’’.
SEC. 3. DUTIES OF EMPLOYERS AND EMPLOYEES.

Section 5 (29 U.S.C. 654) is amended by add-
ing at the end the following:

‘‘(c) On multiemployer work sites, an em-
ployer may not be cited for a violation of
this section if the employer—

‘‘(1) has no employees exposed to the viola-
tion; and

‘‘(2) has not created the condition that
caused the violation or assumed responsibil-
ity for ensuring compliance by other em-
ployers on the work site.’’.
SEC. 4. STANDARD SETTING.

(a) STANDARDS.—Section 6(b)(5) (29 U.S.C.
655(b)(5)) is amended to read as follows:

‘‘(5) The development of a standard under
this section shall be based on the latest sci-
entific data in the field and on research dem-
onstrations, experiments, and other informa-
tion that may be appropriate. In establishing
the standard, the Secretary shall consider,
and make findings based on, the following
factors:

‘‘(A) The standard shall be needed to ad-
dress a significant risk of material impair-
ment to workers and shall substantially re-
duce that risk.

‘‘(B) The standard shall be technologically
and economically feasible.

‘‘(C) There shall be a reasonable relation-
ship between the costs and benefits of the
standard.

‘‘(D) The standard shall provide protection
to workers in the most cost-effective manner
and minimize employment loss due to the
standard in the affected industries and sec-
tors of industries.

‘‘(E) The standard shall set forth objective
criteria and the performance desired.’’.

(b) VARIANCES.—Section 6(d) (29 U.S.C.
655(d)) is amended by adding at the end the
following: ‘‘No citation shall be issued for a
violation of an occupational safety and
health standard that is the subject of a good
faith application for a variance during the
period the application is pending before the
Secretary.’’.

(c) STANDARD PRIORITIES.—The second sen-
tence of section 6(g) (29 U.S.C. 655(g)) is
amended to read as follows: ‘‘In determining
the priority for establishing standards with
regard to toxic materials or the physical
agents of toxic materials, the Secretary
shall consider the number of workers ex-
posed to the substance, the nature and sever-
ity of potential impairment, and the likeli-
hood of the impairment based on informa-
tion obtained by the Secretary from the En-
vironmental Protection Agency, the Depart-
ment of Health and Human Services, and
other appropriate sources.’’.

(d) REGULATORY FLEXIBILITY ANALYSIS.—
Section 6 (29 U.S.C. 655) is amended by add-
ing at the end the following:

‘‘(h) In promulgating an occupational safe-
ty and health standard under subsection (b),

the Secretary shall perform a regulatory
flexibility analysis described in sections 603
and 604 of title 5, United States Code.

‘‘(i) In promulgating any occupational
safety and health standard under subsection
(b), the Secretary shall minimize the time,
effort, and costs involved in the retention,
reporting, notification, or disclosure of in-
formation to the Secretary, to third parties,
or to the public. Compliance with the re-
quirement of this subsection may be consid-
ered in a review of a petition filed under sub-
section (f).’’.
SEC. 5. INSPECTIONS.

(a) AUTHORITY OF SECRETARY.—Section 8(a)
(29 U.S.C. 657(a)) is amended by striking
paragraph (2) and inserting the following:

‘‘(2) to inspect and investigate during regu-
lar working hours and at other reasonable
times, and within reasonable limits and in a
reasonable manner, any such place of em-
ployment and all pertinent conditions, struc-
tures, machines, apparatus, devices, equip-
ment, and materials in such place of employ-
ment.

In conducting inspections and investigations
under paragraph (2), the Secretary may ques-
tion any such employer, owner, operator,
agent or employee. An interview of an em-
ployee by the Secretary may only be in pri-
vate with the consent of the employee.’’.

(b) RECORDKEEPING.—
(1) GENERAL MAINTENANCE.—The first sen-

tence of section 8(c)(1) (29 U.S.C. 657(c)(1)) is
amended to read as follows: ‘‘Each employer
shall make, keep and preserve, and make
available, upon reasonable request and with-
in reasonable limits, to the Secretary or the
Secretary of Health and Human Services,
such records regarding the activities of the
employer relating to this Act as the Sec-
retary, in cooperation with the Secretary of
Health and Human Services, may prescribe
by regulation as necessary or appropriate for
the enforcement of this Act or for developing
information regarding the causes and pre-
vention of occupational accidents and ill-
nesses.’’.

(2) RECORDS OR REPORTS ON INJURIES.—Sec-
tion 8(c) (29 U.S.C. 657(c)) is amended by add-
ing at the end the following:

‘‘(4) In prescribing regulations under this
subsection, the Secretary may not require
employers to maintain records of, or to
make reports on, injuries that do not involve
lost work time or that involve employees of
other employers.

‘‘(5) In prescribing regulations requiring
employers to report work-related deaths and
multiple hospitalizations, the Secretary
shall include provisions that provide an em-
ployer at least 24 hours in which to make the
report.’’.

(c) INSPECTIONS BASED ON EMPLOYEE COM-
PLAINTS.—Section 8(f) (29 U.S.C. 657(f)) is
amended to read as follows:

‘‘(f)(1)(A) An employee or representative of
an employee who believes that a violation of
a safety or health standard promulgated
under this Act exists in the place of employ-
ment of the employee that threatens phys-
ical harm, or that an imminent danger exists
in the place of the employment of the em-
ployee, may request an inspection by provid-
ing notice to the Secretary or an authorized
representative of the Secretary of the viola-
tion or danger.

‘‘(B) The notice under subparagraph (A)
shall be reduced to writing, shall set forth
with reasonable particularity the grounds
for the notice, and shall state that the al-
leged violation or danger described in this
subparagraph has been brought to the atten-
tion of the employer and the employer has
refused to take any action to correct the al-
leged violation or danger.
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‘‘(C)(i) The notice under subparagraph (A)

shall be signed by the employee or represent-
ative of the employee and a copy of the no-
tice shall be provided to the employer or the
agent of the employer no later than the time
of arrival of an occupational safety and
health agency inspector to conduct the in-
spection.

‘‘(ii) Upon the request of the employee pro-
viding the notice under subparagraph (A),
the name of the employee and the names of
individual employees referred to in the no-
tice shall not appear in the copy or on any
record published, released, or made available
pursuant to subsection (i), except that the
name of the employee and the names of indi-
vidual employees shall not be privileged
from discovery in a contested case.

‘‘(D) The Secretary may not make an in-
spection under this subsection except upon
request by an employee or a representative
of an employee.

‘‘(E) If upon receipt of the notice under
subparagraph (A), the Secretary determines
that the employee or the representative of
the employee has brought the alleged viola-
tion or danger to the attention of the em-
ployer and the employer has refused to take
corrective action, and that there are reason-
able grounds to believe the alleged violation
or danger still exists, the Secretary shall
make a special inspection in accordance with
this subsection not later than 30 days after
the receipt of the notice under subparagraph
(A). The special inspection shall be con-
ducted for the limited purpose of determin-
ing whether the alleged violation or danger
exists.

‘‘(2) If the Secretary determines either be-
fore, or as a result of, an inspection that
there are not reasonable grounds to believe a
violation or danger described in paragraph
(1)(A) exists, the Secretary shall notify the
complaining employee or the representative
of the employee of the determination and,
upon request by the employee or the rep-
resentative of the employee, shall provide a
written statement of the reasons for the de-
termination.’’.

(d) TRAINING AND ENFORCEMENT.—Section 8
(29 U.S.C. 657) is amended—

(1) by redesignating subsection (g) as sub-
section (j); and

(2) by inserting after subsection (f) the fol-
lowing:

‘‘(g) Inspections conducted under this sec-
tion shall be conducted by at least 1 person
who has training in, and is knowledgeable of,
the industry or types of hazards being in-
spected.

‘‘(h)(1) Except as provided in paragraph (2),
the Secretary shall not conduct routine in-
spections of, or enforce any standard, rule,
regulation, or order under this Act with re-
spect to—

‘‘(A) an employer who is engaged in a farm-
ing operation that does not maintain a tem-
porary labor camp and employs 50 or fewer
employees; or

‘‘(B) an employer of not more than 50 em-
ployees if the employer is included within a
category of employers having an occupa-
tional injury or a lost workday case rate (de-
termined under the Standard Industrial Clas-
sification Code for which such data are pub-
lished) that is less than the national average
rate as most recently published by the Sec-
retary acting through the Bureau of Labor
Statistics under section 24.

‘‘(2) In the case of an employer described in
subparagraph (B) of paragraph (1), such para-
graph shall not be construed to prohibit the
Secretary, with respect to the employer,
from—

‘‘(A) providing under this Act consulta-
tions, technical assistance, and educational
and training services;

‘‘(B) conducting under this Act surveys and
studies;

‘‘(C) conducting inspections or investiga-
tions in response to employee complaints, is-
suing citations for violations of this Act
found during an inspection, and assessing a
penalty for the violations that are not cor-
rected within a reasonable abatement period;

‘‘(D) taking any action authorized by this
Act with respect to imminent dangers;

‘‘(E) taking any action authorized by this
Act with respect to a report of an employ-
ment accident that is fatal to at least 1 em-
ployee or that results in hospitalization of at
least 3 employees and taking any action pur-
suant to an investigation of such report; and

‘‘(F) taking any action authorized by this
Act with respect to a complaint of discrimi-
nation against employees for exercising
their rights under this Act.

‘‘(i) Any records or other information cre-
ated by or for an employer for the purpose of
conducting safety and health inspections,
audits, or reviews not required by this Act
shall not be required to be disclosed by the
employer or the agent of the employer in
any inspection, investigation, or enforce-
ment proceeding conducted pursuant to this
Act.’’.
SEC. 6. VOLUNTARY COMPLIANCE.

(a) PROGRAM.—The Occupational Safety
and Health Act of 1970 (21 U.S.C. 651 et seq.)
is amended by inserting after section 8 the
following:
‘‘SEC. 8A. VOLUNTARY COMPLIANCE.

‘‘(a) IN GENERAL.—The Secretary shall by
regulation establish a program to encourage
voluntary employer and employee efforts to
provide safe and healthful working condi-
tions.

‘‘(b) EXEMPTION.—In establishing a pro-
gram under subsection (a), the Secretary
shall, in accordance with subsection (c), pro-
vide an exemption from all safety and health
inspections and investigations with respect
to a place of employment maintained by the
employer participating in the program, ex-
cept that this subsection shall not apply to
inspections and investigations conducted for
the purpose of—

‘‘(1) determining the cause of a workplace
accident that resulted in the death of 1 or
more employees or the hospitalization of 3 or
more employees; or

‘‘(2) responding to a request for an inspec-
tion pursuant to section (8)(f)(1).

‘‘(c) REQUIREMENTS FOR EXEMPTION.—In
order to qualify for the exemption provided
under subsection (b), an employer shall pro-
vide to the Secretary evidence that—

‘‘(1) the place of employment of the em-
ployer or conditions of employment have,
during the preceding year, been reviewed or
inspected under—

‘‘(A) a consultation program provided by
any State agency relating to occupational
safety and health;

‘‘(B) a certification or consultation pro-
gram provided by an insurance carrier or
other private business entity pursuant to a
State program, law, or regulation; or

‘‘(C) a workplace consultation program
provided by any other person certified by the
Secretary for purposes of providing work-
place consultations; or

‘‘(2) the place of employment has an exem-
plary safety record and the employer main-
tains a safety and health program for the
workplace that—

‘‘(A) includes—
‘‘(i) procedures for assessing hazards to the

employees of the employer that are inherent
to the operations or business of the em-
ployer;

‘‘(ii) procedures for correcting or control-
ling the hazards in a timely manner based on
the severity of the hazard; and

‘‘(iii) employee participation in the pro-
gram including, at a minimum—

‘‘(I) regular consultation between the em-
ployer and the nonsupervisory employees of
the employer regarding safety and health is-
sues; and

‘‘(II) the opportunity for the non-
supervisory employees of the employer to
make recommendations regarding hazards in
the workplace and to receive responses or to
implement improvements in response to the
recommendations; and

‘‘(B) that requires that participating non-
supervisory employees of the employer have
training or expertise on safety and health is-
sues consistent with the responsibilities of
the employees.
A program under subparagraph (A) or (B) of
paragraph (1) shall include methods that en-
sure that serious hazards identified in the
consultation are corrected within an appro-
priate time.

‘‘(d) CERTIFICATION.—The Secretary may
require that an employer in order to claim
the exemption under subsection (b) provides
certification to the Secretary, and notice to
the employees of the employer, of the eligi-
bility of the employer for an exemption.’’.

(b) DEFINITION.—Section 3 (29 U.S.C. 652) is
amended by adding at the end the following:

‘‘(15) The term ‘exemplary safety record’
means that an employer has had, in the most
recent annual reporting of the employer re-
quired by the Occupational Safety and
Health Administration, no employee death
caused by occupational injury and fewer lost
workdays due to occupational injury and ill-
ness than the average for the industry of
which the employer is a part.’’.
SEC. 7. EMPLOYER DEFENSES.

Section 9 (29 U.S.C. 658) is amended by add-
ing at the end the following:

‘‘(d) No citation may be issued under sub-
section (a) to an employer unless the em-
ployer knew or with the exercise of reason-
able diligence would have known of the pres-
ence of an alleged violation. No citation
shall be issued under subsection (a) to an em-
ployer for an alleged violation of section 5,
any standard, rule, or order promulgated
pursuant to section 6, any other regulation
promulgated under this Act, or any other oc-
cupational safety and health standard, if the
employer demonstrates that—

‘‘(1) employees of the employer have been
provided with the proper training and equip-
ment to prevent such a violation;

‘‘(2) work rules designed to prevent such a
violation have been established and ade-
quately communicated to employees by the
employer; and

‘‘(3) the failure of employees to observe
work rules led to the violation.

‘‘(e) A citation issued under subsection (a)
to an employer that violates the require-
ments of any standard, rule, or order pro-
mulgated pursuant to section 6 or any other
regulation promulgated under this Act shall
be vacated if the employer demonstrates
that employees of the employer were pro-
tected by alternative methods that were
equally or more protective of the safety and
health of the employees than the methods
required by the standard, rule, order, or reg-
ulation in the factual circumstances under-
lying the citation.

‘‘(f) Subsections (d) and (e) shall not be
construed to eliminate or modify other de-
fenses that may exist to any citation.’’.
SEC. 8. THE OCCUPATIONAL SAFETY AND

HEALTH REVIEW COMMISSION.
(a) PROCEDURE FOR ENFORCEMENT.—
(1) NOTIFICATION.—The first sentence of

section 10(b) (29 U.S.C. 659(b)) is amended to
read as follows: ‘‘If the Secretary has reason
to believe an employer has failed to correct
a violation, for which a citation has been is-
sued, within the period permitted for the
correction of the violation, the Secretary
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shall notify the employer by certified mail of
such failure and of the penalty proposed to
be assessed under section 17 by reason of
such failure, and that the employer has 15
working days after the receipt of such a noti-
fication to notify the Secretary that the em-
ployer desires to contest the notification of
the Secretary or the proposed assessment of
penalty. The period for the correction of the
violation described in the first sentence shall
not begin to run until the time for contesta-
tion has expired or the entry of a final order
by the Commission in a contested case initi-
ated by the employer in good faith and not
solely for delay or avoidance of penalties.’’.

(2) BURDEN OF PROOF.—Section 10 (29 U.S.C.
659) is amended by adding at the end the fol-
lowing:

‘‘(d) In all hearings before the Commission
relating to a contested citation, there shall
be no presumption of a violation of standard,
or an existence of a hazard, under this Act.
In such cases, the Secretary shall have the
burden of proving by a preponderance of the
evidence—

‘‘(1) the existence of a violation;
‘‘(2) that the violation for which the cita-

tion was issued constitutes a realistic hazard
to the safety and health of the affected em-
ployees;

‘‘(3) that there is a likelihood that the haz-
ard will result in employee injury;

‘‘(4) that the employer knew or with the
exercise of reasonable diligence should have
known of the hazard and violation; and

‘‘(5) that a technically and economically
feasible method of compliance exists.’’.

(b) JUDICIAL REVIEW.—Section 11(a) (29
U.S.C. 660(a)) is amended by inserting after
‘‘conclusive.’’ at the end of the sixth sen-
tence the following: ‘‘The court shall make
its own determination as to questions of law,
including the reasonable interpretation of
standards promulgated under this Act, and
shall not accord deference to either the Com-
mission or the Secretary.’’.
SEC. 9. DISCRIMINATION.

(a) COMPLAINT.—Section 11(c)(2) (29 U.S.C.
660(c)(2)) is amended to read as follows:

‘‘(2)(A)(i) Any employee who believes that
such employee has been discharged or other-
wise discriminated against by the employer
of the employee in violation of this sub-
section may, within 30 days after such viola-
tion occurs, file a complaint with the Sec-
retary alleging the discrimination.

‘‘(ii) A complaint may not be filed under
clause (i) after the expiration of the 30-day
period described in such clause.

‘‘(B)(i) Upon receipt of a complaint under
subparagraph (A) and as the Secretary con-
siders appropriate, the Secretary shall con-
duct an investigation.

‘‘(ii) If upon such investigation, the Sec-
retary determines that the provisions of this
subsection have been violated, the Secretary
shall attempt to eliminate the alleged viola-
tion by informal methods.

‘‘(iii) Nothing stated or done, during the
use of the informal methods applied under
clause (ii) may be made public by the Sec-
retary or used as evidence in any subsequent
proceeding.

‘‘(iv) The Secretary shall make a deter-
mination concerning the complaint as soon
as possible and, in any event, not later than
90 days after the date of the filing of the
complaint.

‘‘(C) If the Secretary is unable to resolve
the alleged violation through informal meth-
ods, the Secretary shall notify the parties in
writing that conciliation efforts have failed.

‘‘(D)(i) Not later than 90 days after the
date on which the Secretary notifies the par-
ties under subparagraph (C) in writing that
conciliation efforts have failed, the Sec-
retary may bring an action in any appro-

priate United States district court against
an employer described in subparagraph (A).

‘‘(ii) The employer against whom an action
under clause (i) is brought may demand that
the issue of discrimination be determined by
jury trial.

‘‘(E) Upon a showing of discrimination in
an action brought under subparagraph (D)(i),
the Secretary may seek, and the court may
award, any and all of the following types of
relief:

‘‘(i) An injunction to enjoin a continued
violation of this subsection.

‘‘(ii) Reinstatement of the employee to the
same or equivalent position.

‘‘(iii) Reinstatement of full benefits and se-
niority rights.

‘‘(iv) Compensation for lost wages and ben-
efits.

‘‘(F) This subsection shall be the exclusive
means of securing a remedy for any ag-
grieved employee.’’.

(b) ACCESS TO RECORDS.—Section 11(c)(3)
(29 U.S.C. 660(c)(3)) is amended to read as fol-
lows:

‘‘(3) Any records of the Secretary, includ-
ing the files of the Secretary, relating to in-
vestigations and enforcement proceedings
pursuant to this subsection shall not be sub-
ject to inspection and examination by the
public while such inspections and proceed-
ings are pending in the United States dis-
trict court.’’.
SEC. 10. INJUNCTION AGAINST IMMINENT DAN-

GER.
Section 13 (29 U.S.C. 662) is amended—
(1) by striking subsection (c);
(2) by redesignating subsections (a) and (b)

as subsections (b) and (c), respectively; and
(3) by inserting before subsection (b) (as so

redesignated by paragraph (2)) the following:
‘‘(a)(1)(A)(i) If the Secretary determines,

on the basis of an inspection or investigation
under this section, that a condition or prac-
tice in a place of employment is such that an
imminent danger to safety or health exists
that could reasonably be expected to cause
death or serious physical harm or permanent
impairment of the health or functional ca-
pacity of employees if not corrected imme-
diately or before the imminence of such dan-
ger can be eliminated through the enforce-
ment procedures otherwise provided by this
Act, the Secretary—

‘‘(I) may inform the employer, and provide
notice, by posting at the place of employ-
ment, to the affected employees of the dan-
ger; and

‘‘(II) shall request the employer that the
condition or practice be corrected imme-
diately or that the affected employees be im-
mediately removed from exposure to such
danger.

‘‘(ii) A notice under clause (i) shall be re-
moved by the Secretary from the place of
employment not later than 72 hours after the
notice was first posted unless a court in a
proceeding under subsection (c) requires that
the notice be maintained.

‘‘(B) The Secretary shall not prevent the
continued activity of the employees of the
employer whose presence in the place of em-
ployment is necessary—

‘‘(i) to avoid, correct, or remove the immi-
nent danger;

‘‘(ii) to maintain the capacity of a continu-
ous process operation to resume the normal
operations of the employer without a ces-
sation of the operations; or

‘‘(iii) to permit the cessation of the oper-
ations of the employer to be accomplished in
a safe and orderly manner, where the ces-
sation of the operations is necessary.

‘‘(2) No employer shall discharge, or in any
manner discriminate against any employee,
because the employee has refused to perform
a duty that has been identified as the source
of an imminent danger by a notice posted
pursuant to paragraph (1).’’.

SEC. 11. SMALL BUSINESS ASSISTANCE AND
TRAINING.

Section 16 (29 U.S.C. 665) is amended—
(1) by inserting ‘‘(a)’’ after ‘‘16.’’; and
(2) by adding at the end the following:
‘‘(b) The Secretary shall publish and make

available to employers a model injury pre-
vention program that if completed by the
employer shall be deemed to meet the re-
quirement for an exemption under section 8A
or a reduction in penalty under section
17(a)(3)(B).

‘‘(c) The Secretary shall establish and im-
plement a program to provide technical as-
sistance and consultative services for em-
ployers and employees, either directly or by
grant or contract, concerning work site safe-
ty and health and compliance with this Act.
The assistance shall be targeted at small em-
ployers and the most hazardous industries.

‘‘(d) Consultative services shall be provided
to employers through cooperative agree-
ments between the States and the Occupa-
tional Safety and Health Administration.
The consultative services provided under a
cooperative agreement under this subsection
shall be the same type of services described
in part 1908 of title 39 of the Code of Federal
Regulations.

‘‘(e) Not less than one-fourth of the annual
appropriation made to the Secretary to
carry out this Act shall be expended for the
activities described in this section.’’.
SEC. 12. PENALTIES.

(a) IN GENERAL.—Section 17 (29 U.S.C. 666)
is amended—

(1) by striking subsections (a), (b), (c), (f),
(i), (j), and (k);

(2) by redesignating subsections (d), (e),
(g), (h), and (l) as subsections (b), (c), (d), (e),
and (f), respectively; and

(3) by inserting after ‘‘17.’’ the following:
‘‘(a)(1) Any employer who violates the re-

quirements of section 5, any standard, rule,
or order promulgated pursuant to section 6,
or any other regulation promulgated under
this Act may be assessed a civil penalty of
not more than $7,000. The Commission shall
have authority to assess all civil penalties
provided for in this section, giving due con-
sideration to the appropriateness of the pen-
alty with respect to—

‘‘(A) the size of the employer;
‘‘(B) the number of employees exposed to a

violation;
‘‘(C) the likely severity of any injuries di-

rectly resulting from the violation;
‘‘(D) the probability that the violation

could result in injury or illness;
‘‘(E) the good faith of the employer in cor-

recting the violation after the violation has
been identified;

‘‘(F) the extent to which employee mis-
conduct was responsible for the violation;
and

‘‘(G) the effect of the penalty on the ability
of the employee to stay in business.

‘‘(2) In assessing penalties for violations
under this section, the Commission shall
have authority to determine whether viola-
tions should be classified as willful, re-
peated, serious, other than serious, or de
minimus. Regardless of the classification of
a violation, there shall be only 1 penalty as-
sessed for each violation. The Commission
may not enhance the penalty based on the
number of employees exposed to the viola-
tion or the number of instances of the same
violation.

‘‘(3)(A) A penalty assessed under paragraph
(1) shall be reduced by 25 percent in any case
in which the employer—

‘‘(i) maintains a written safety and health
program for the work site where the viola-
tion, for which the penalty was assessed, oc-
curred; or
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‘‘(ii) shows that the work site where the

violation, for which the penalty was as-
sessed, occurred has an exemplary safety
record.

‘‘(B) If the employer maintains a program
described in subparagraph (A)(i) and has the
record described in subparagraph (A)(ii), the
penalty shall be reduced by 50 percent.

‘‘(4) No penalty shall be assessed against
an employer for a violation other than a vio-
lation previously cited by the Secretary, a
violation that creates an imminent danger, a
violation that has caused death, or a willful
violation that has caused serious injury to
an employee, unless the Secretary provides—

‘‘(A) the employer with a written notifica-
tion of the violation; and

‘‘(B) the employer a reasonable time (but
not less than 10 days after the receipt by the
employer of the written notification) to cor-
rect the violation.’’.

(b) CRIMINAL PENALTIES.—Section 17(c) (29
U.S.C. 666(c)) (as so redesignated by sub-
section (a)) is amended by adding at the end
the following: ‘‘No employer shall be subject
to any State or Federal criminal prosecution
arising out of a workplace accident other
than under this subsection.’’.
SEC. 13. TRANSFER OF CERTAIN OCCUPATIONAL

SAFETY AND HEALTH FUNCTIONS.
(a) TRANSFER OF FUNCTIONS; REPEAL.—
(1) NATIONAL INSTITUTE OF OCCUPATIONAL

SAFETY AND HEALTH.—The functions and au-
thorities provided to the National Institute
of Occupational Safety and Health under sec-
tion 22 of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 671) are trans-
ferred to the Secretary of Labor.

(2) SECRETARY OF HEALTH AND HUMAN SERV-
ICES.—The responsibilities and authorities of
the Secretary of Health and Human Services
under sections 20, 21, and 22 of the Occupa-
tional Safety and Health Act of 1970 (29
U.S.C. 669, 670, and 671) are transferred to the
Secretary of Labor.

(3) REPEAL.—Section 22 (29 U.S.C. 671) is re-
pealed.

(b) ADDITIONAL FUNCTIONS.—In carrying
out the functions transferred under sub-
section (a), the Secretary of Labor shall take
such actions as are necessary to avoid dupli-
cation of programs and to maximize train-
ing, education, and research under the Occu-
pational Safety and Health Act of 1970 (29
U.S.C. 671 et seq.).

(c) REFERENCES.—
(1) IN GENERAL.—Each reference in any

other Federal law, Executive order, rule, reg-
ulation, or delegation of authority, or any
document of or relating to—

(A) the head of the transferred office, or
the Secretary of Health and Human Services,
with regard to functions transferred under
subsection (a), shall be deemed to refer to
the Secretary of Labor; and

(B) a transferred office with regard to func-
tions transferred under subsection (a), shall
be deemed to refer to the Department of
Labor.

(2) DEFINITION.—For the purpose of this
subsection, the term ‘‘office’’ includes any
office, administration, agency, institute,
unit, organizational entity, or component
thereof.

(d) CONFORMING AMENDMENTS.—Not later
than 180 days after the effective date of this
Act, if the Secretary of Labor determines
(after consultation with the appropriate
committees of Congress and the Director of
the Office of Management and Budget) that
technical and conforming amendments to
Federal statutes are necessary to carry out
the changes made by this section, the Sec-
retary of Labor shall prepare and submit to
Congress recommended legislation contain-
ing the amendments.
SEC. 14. ECONOMIC IMPACT ANALYSIS.

The Secretary of Labor shall conduct a
continuing comprehensive analysis of the

costs and benefits of each standard in effect
under section 6 of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 655). The
Secretary shall report the results of the
analysis to Congress upon the expiration of
the 2-year period beginning on the date of
enactment of this Act and every 2 years
thereafter.
SEC. 15. LABOR RELATIONS.

(a) DEFINITIONS.—Paragraph (5) of section 2
of the National Labor Relations Act (29
U.S.C. 152(5)) is amended by adding at the
end the following: ‘‘The term does not in-
clude a safety committee that is comprised
of an employer and the employees of the em-
ployer and that is jointly established by the
employer and the employees of the em-
ployer, or by the employer and a labor orga-
nization representing the employees of the
employer, to carry out efforts to reduce inju-
ries and disease arising out of employment.’’.

(b) UNFAIR LABOR PRACTICES.—Section
8(a)(2) of the National Labor Relations Act
(29 U.S.C. 158(a)(2)) is amended by inserting
before the semicolon at the end the follow-
ing: ‘‘: Provided further, That it shall not con-
stitute an unfair practice under this para-
graph for an employer and the employees of
the employer, or for an employer and a labor
organization representing the employees of
the employer, to jointly establish a safety
committee in which the employer and the
employees of the employer carry out efforts
to reduce injuries and disease arising out of
employment’’.

By Mr. MACK (for himself, Mr.
D’AMATO, Mr. BOND, Mr.
FAIRCLOTH and Mr. GRAMS):

S. 462. A bill to reform and consoli-
date the public and assisted housing
programs of the United States, and to
redirect primary responsibility for
these programs from the Federal Gov-
ernment to States and localities, and
for other purposes; to the Committee
on Banking, Housing, and Urban Af-
fairs.

THE PUBLIC HOUSING REFORM AND
RESPONSIBILITY ACT OF 1997

Mr. MACK. Mr. President, I am today
introducing, along with Senators
D’AMATO, BOND, FAIRCLOTH, and
GRAMS, the Public Housing Reform and
Responsibility Act of 1997. This bill is
similar to public and assisted housing
reform legislation, S. 1260, that was in-
troduced in the 104th Congress and
passed unanimously by the Senate.

The Public Housing Reform and Re-
sponsibility Act of 1997 addresses a
public housing system fraught with
counterproductive rules and regula-
tions that make it impossible for even
the best run public housing authorities
[PHA’s] to operate effectively and effi-
ciently. It will help to make public
housing a platform from which resi-
dents can achieve the goal of economic
independence and self-sufficiency. In
addition, it promotes increased resi-
dential choice and mobility by increas-
ing opportunities for residents to use
tenant-based assistance.

Most public housing today serves
only the poorest of the poor—on aver-
age those with incomes at 17 percent of
area median. The gap between tenant
rent contributions and the cost of oper-
ating public housing is growing wider
than the ability of Federal housing
subsidy funds to close it. PHA’s are de-

nied the flexibility necessary to main-
tain the existing supply of public hous-
ing in decent and safe condition, and in
some cases are even constrained from
demolishing vacant or nonviable public
housing developments.

Just as these rules have made it dif-
ficult for housing authorities to pro-
vide and maintain decent and safe
housing or to meet basic operating
costs, these rules have been even worse
for tenants. They have destroyed the
ability of families to move up and out
of public housing and become economi-
cally self-sufficient. Public housing
rent rules, in particular, create strong
economic disincentives for residents to
work or seek higher paying jobs.

The following reforms contained in
the Public Housing Reform and Re-
sponsibility Act represent significant
improvements in current public and as-
sisted housing policies.

First, the bill consolidates a mul-
titude of programs into two flexible
block grants to expand the eligible uses
of funds and allow more creative and
efficient use of resources. The bill also
repeals a number of current programs
that are obsolete, unused, or unfunded.

Second, it institutes permanent rent
reforms such as ceiling rents, earned
income adjustments, and minimum
rents that provide PHA’s with the tools
to develop rental policies that encour-
age and reward work and further the
goal of creating mixed-income commu-
nities. The bill also removes the floor
on rents that may be charged under the
Brooke amendment, while assuring
that poor families will not pay more
than 30 percent of their income for
rent.

Third, the bill requires tough, swift
action against PHA’s with severe man-
agement deficiencies and provides HUD
or court-appointed receivers with the
necessary tools and powers to deal with
troubled agencies and protect public
housing residents.

Fourth, it requires intervention with
respect to severely distressed public
housing developments that trap resi-
dents in deplorable living conditions
and are costly to operate or maintain.
It provides residents with alternative
housing using vouchers or other avail-
able housing.

Fifth, the bill permanently repeals
the one-for-one replacement require-
ment and streamlines the demolition
and disposition process to permit
PHA’s to demolish or sell vacant or ob-
solete public housing.

Sixth, it gives PHA’s broad flexibil-
ity to develop or participate with other
providers of affordable housing in the
development of mixed-income, mixed
finance developments.

Seventh, it repeals Federal pref-
erences that have had the unintended
consequence of concentrating the poor-
est of the poor in public housing devel-
opments and allows PHA’s to operate
according to locally established pref-
erences consistent with local housing



CONGRESSIONAL RECORD — SENATE S2439March 18, 1997
needs. The bill still maintains the re-
quirement that most housing assist-
ance be targeted to very low-income
households.

Eighth, the Public Housing Reform
and Responsibility Act calls on PHA’s
to increase coordination with State
and local welfare agencies to ensure
that welfare recipients living in public
housing will have the full opportunity
to move from welfare to work.

Ninth, the bill provides residents
with an active voice in developing the
local PHA plans that will govern the
operations and management of housing
and for direct participation on housing
authority boards of directors. It also
authorizes funds for resident organiza-
tions to develop resident management
and empowerment activities.

Finally, it merges the Section 8
voucher and certificate programs into
a single, choice-based program de-
signed to operate more effectively in
the private marketplace. It repeals re-
quirements that are administratively
burdensome to landlords, such as take-
one, take-all, endless lease and 90-day
termination notice requirements.
These reforms will make participation
in the section 8 tenant-based program
more attractive to private landlords
and increase housing choices for lower
income families.

The reforms contained in this legisla-
tion will significantly improve the na-
tion’s public housing and tenant-based
rental assistance program and the lives
of those who reside in Federally as-
sisted housing. The funding flexibility,
substantial deregulation of the day-to-
day operations and policies of public
authorities, encouragement of mixed-
finance developments, policies to deal
with distressed and troubled public
housing, and rent reforms will change
the face of public housing for PHA’s,
residents, and local communities.

Reform of the public housing system
has been and should remain a biparti-
san effort. I look forward to working
with all of my colleagues toward early
passage of this legislation.

Mr. President, I ask unanimous con-
sent that additional material be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

f

PUBLIC HOUSING REFORM AND
RESPONSIBILITY ACT OF 1997
SUMMARY OF KEY PROVISIONS

FINDINGS

Recognizes the Federal government’s lim-
ited capacity and expertise to manage and
oversee 3,400 public housing agencies nation-
wide. Acknowledges the concentration of the
very poor in very poor neighborhoods, dis-
incentives for economic self-sufficiency, and
lack of resident choice have been the unin-
tended consequences resulting from Federal
micromanagement of housing programs in
the past.

PURPOSE

To reform the public housing system by
consolidating programs, streamlining pro-
gram requirements, and providing maximum
flexibility and discretion to public housing
authorities [PHAs] who perform well with
strict accountability to residents and local-
ities, and to address the problems of housing
authorities with severe management defi-
ciencies.

BASIC PROVISIONS

Program Consolidation. Consolidates pub-
lic housing programs into two flexible block
grants—one for operating expenses and one
for capital needs. Requires HUD to establish
new formulas through negotiated rule-
making. Funding for section 8 tenant-based
program will continue to be funded as a sepa-
rate program.

Elimination of Obsolete Regulations.
Eliminates all current HUD rules, regula-
tions, handbooks, and notices pertaining to
public housing and section 8 tenant-based
programs under the United States Housing
Act of 1937 one year after enactment; re-
quires HUD to propose new regulations nec-
essary to carry out the revised Act within 9
months.

Public Housing Agency Plan [PHAP]. Re-
focuses the responsibility for administering
public housing back to the PHA, the tenants
and the local community. Requires each
PHA to submit a comprehensive public hous-
ing agency plan to HUD, consistent with the
local Comprehensive Housing Affordability
Strategy [CHAS] and developed in conjunc-
tion with a resident advisory board.

The plan is intended to serve as an operat-
ing, management and planning tool for
PHAs. Plan requirements, to be established
through negotiated rulemaking, would in-
clude: a description of the PHA’s uses for op-
erating and capital funds; a description of
the PHA’s management policies; procedures
relating to eligibility, selection, and admis-
sion; plans for capital improvements and
demolition and disposition or properties; and
policies regarding rents, security, and tenant
empowerment activities. The plan would
also include a statement of needs which
would describe the needs of the low-income
families in the community and on the wait-
ing list and how the PHA intends to address
those needs.

HUD review of the public housing agency
plan would be limited to determine whether
the contents of the plan: (1) set forth the in-
formation required to be contained in the
plan; (2) are consistent with the information
and data available to HUD; and (3) are not
prohibited by or inconsistent with the re-
quirements of this Act or any applicable law.

The bill allows HUD to require additional
information from troubled PHAs, and a
streamlined plan for high-performing PHAs
and small PHAs with less than 250 units.

Vouchering Out of Public Housing. Allows
PHAs to convert any public housing develop-
ment to a tenant-based or ‘‘voucher’’ system,
but requires the vouchering out of all se-
verely ‘‘distressed’’ public housing. Requires
each PHA, within 2 years, to assess all public
housing for the purpose of vouchering out by
performing a cost and market analysis and
an impact analysis on the affected commu-
nity; provides HUD with waiver authority for
PHAs to conduct the assessment.

Choice and Opportunity for Residents. Pro-
vides public housing families with an active
voice in developing a PHA plan that is re-
sponsive to their needs. Provides funds for
resident organizations to develop resident
management and empowerment activities.

Federal Preferences. Repeals Federal pref-
erences and allows PHAs to operate accord-
ing to locally established preferences con-
sistent with local housing needs.

Income Targeting and Eligibility. Allows
PHAs in any fiscal year to make units avail-
able for initial occupancy to families with
incomes up to 80% of median income, except
that at least 40% of the units must be re-
served for families whose income does not
exceed 30% of the area median and at least
75% of the units must be reserved for fami-
lies whose income does not exceed 60% of
area median; requires PHAs to include a plan
in the public housing agency plan for achiev-
ing a diverse income mix among tenants in
each project and among scattered-site public
housing. Income targeting provisions for the
section 8 tenant-based program are similar
to public housing except 50% of vouchers
must be reserved for families whose income
does not exceed 30% of the area median.

Rent Flexibility. Allows PHAs to set rents
at a level not to exceed 30% of a tenant’s ad-
justed income. Encourages PHAs to develop
rental policies that reward employment and
upward mobility.

Ceiling Rents. Allows PHAs to set ceiling
rents that reflect the reasonable rental value
of units in order to remove the disincentive
for residents to work or seek higher paying
jobs where rents are based on a percentage of
income.

Minimum Rents. Allows PHAs to set a
minimum rent for both Section 8 and public
housing units, not to exceed $25 per month.

Income Adjustments. Allows a PHA to dis-
regard certain income in calculating rents to
take away the disincentive for tenants to
work and earn higher incomes.

Troubled PHAs. Requires HUD to take over
or appoint a receiver for PHAs that are in
substantial default within one year of enact-
ment. Expands HUD’s powers for dealing
with troubled PHAs by allowing it to break
up troubled agencies into one or more agen-
cies, abrogate contracts that impede correc-
tion of the agency’s default, and demolish
and dispose of a PHA’s assets. Allows HUD to
provide technical assistance to assist near-
troubled PHAs from becoming troubled.

Demolition and Disposition. Repeals the
one-for-one replacement requirement and
streamlines and makes flexible the demoli-
tion and disposition process to permit PHAs
to demolish and dispose of vacant or obsolete
housing. Authorizes HUD to disapprove any
demolition or disposition that is clearly in-
consistent with the information and data
available to HUD.

No Net Increase in Public Housing Units.
Prohibits PHAs from using capital or operat-
ing funds to increase the overall number of
public housing units they own and/or oper-
ate.

Substance, Alcohol Abuse, Criminal Activ-
ity. Retains provisions enacted as part of
last year’s Housing Opportunity Program
Extension Act that: (1) require PHAs to pro-
hibit occupancy by, or terminate tenancy of,
any person a PHA determines is illegally
using a controlled substance or has reason-
able cause to believe his/her drug use or alco-
hol abuse could/does interfere with the
health, safety, or right to peaceful enjoy-
ment of other tenants; (2) strengthen the
ability of PHAs to evict residents for drug-
related criminal activity; (3) deny housing
assistance to residents evicted for drug-re-
lated activities for up to three years; and (4)
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provide PHAs with greater access to the
criminal conviction records of adult appli-
cants and residents.

Consortia and Joint Ventures. Allows
PHAs to form a consortium with other
PHAs, form and operate wholly-owned or
controlled subsidiaries, or enter into joint
ventures, partnerships or other business ar-
rangements to administer housing programs;
requires any income to be used for low-in-
come housing or to benefit the tenants of the
PHA.

Designated Housing for the Elderly and
Disabled. Retains provisions enacted as part
of last year’s Housing Opportunity Program
Extension Act that: (1) permits PHAs, in
their own discretion, to designate public
housing projects (or portions thereof) as el-
derly-only, disabled only, or elderly and dis-
abled housing under their Public Housing
Agency Plans; (2) permits PHAs, for purposes
of elderly-only housing, to provide a second-
ary preference for occupancy for near elderly
families; and (3) prohibits the eviction of ex-
isting tenants as a result of the designation
of a public housing project (or portion).

Community Work Requirements. Requires
residents to perform at least 8 hours of com-
munity work per month with the exception
for the elderly, disabled and those working
full-time, those in school or receiving voca-
tional training, and single parents or the
spouse of an otherwise exempt individual
who is the primary caretaker of young chil-
dren.

Coordination with Welfare Agencies. Calls
on PHAs, to the maximum extent possible,
to enter into cooperation agreements with
State and local welfare agencies to share in-
formation regarding rents, income, and bene-
fits to assist such entities in carrying out
their appropriate functions.

Public Housing Homeownership Opportuni-
ties. Authorizes PHAs to sell public housing
units to the low-income tenants of the PHA
or to any organization that serves as a con-
duit for sales to such persons. Allows PHAs
to assist residents to purchase a principal
residence not located in a public housing
project.

Mixed-Finance Projects. Allows PHAs to
own, operate, assist, or otherwise participate
in one or more mixed-finance projects. Per-
mits consistency with the rent requirements
of the low-income housing tax credit. Pro-
vides broad flexibility for the development of
mixed-finance projects, while maintaining
the requirements of the public housing pro-
gram for units which receive assistance as
public housing units.

Public Housing Mortgages and Security In-
terests. Authorizes HUD to develop require-
ments, subject to certain criteria, for PHAs
to mortgage or otherwise grant a security
interest in any public housing project. Pro-
hibits any action taken under this section to
result in any liability to the Federal govern-
ment.

Revitalization of Severely Distressed Pub-
lic Housing. Revises current severely dis-
tressed public housing program and sunsets
it on October 1, 1999. Permits competitive
grants for: demolition of obsolete public
housing; site revitalization; and providing
replacement housing, including tenant-based
assistance.

Section 8 Tenant Based Assistance. Merges
the voucher and certificate program into a
single voucher program that emphasizes
lease requirements similar to the market
place. Repeals requirements that are admin-
istratively burdensome to landlords, such as
‘‘take one take all’’, endless lease, Federal
preferences, and ninety-day termination no-
tice requirements.

Program Repeals. Repeals several pro-
grams, demonstrations, and studies that are
either merged into the new block grants, ex-

pired, inactive, or already completed includ-
ing: the Public Housing One-Stop Perinatal
Services Demonstration, Public Housing
Childhood Development Program, Indian
Housing Childhood Development Program,
Public Housing Mincs Demonstration, Public
Housing Energy Efficiency Demonstration,
Public and Assisted Housing Youth Sports
Programs, Moving to Opportunity for Fair
Housing Program, Report Regarding Fair
Housing Objectives, and Special Projects for
Elderly and Handicapped Families.

Mr. D’AMATO. Mr. President, I rise
to cosponsor the Public Housing Re-
form and Responsibility Act of 1997.
This important legislation contains
significant policy reforms which will
greatly improve our Nation’s public
and tenant based housing programs.
The Public Housing Reform and Re-
sponsibility Act of 1997 is very similar
to legislation (S. 1260) which was
passed unanimously by the Senate in
January 1996.

I wish to salute Senator CONNIE
MACK, chairman of the Banking Com-
mittee’s Subcommittee on Housing and
Community Opportunity, for his suc-
cessful leadership in the development
and passage of public housing reform
legislation in the 104th Congress. I
commend Senator MACK for his initia-
tive and steadfastness in producing an
improved housing bill which builds on
the lessons learned during the last Con-
gress. Substantial input from the De-
partment of Housing and Urban Devel-
opment [HUD], resident associations,
public housing authorities and other
interested parties has been received
and incorporated into this legislation.

This legislation addresses just one
area of long overdue reform needed at
HUD. Given limited Federal resources
and the need to balance the budget by
the year 2002, Congress must find more
cost-effective ways to provide afford-
able housing. This bill represents a
concrete step in the fulfillment of Con-
gress’ responsibility to the American
taxpayer to ensure that every Federal
dollar is maximized to its greatest po-
tential.

The reform provisions contained in
this bill will help to ensure the long-
term viability of our Nation’s existing
stock of affordable housing and reaf-
firms our commitment to providing de-
cent, safe, and affordable housing. Effi-
ciencies will be realized from the elimi-
nation and consolidation of duplicative
and burdensome Federal regulations,
while the essential mission of our hous-
ing programs is retained and strength-
ened.

Mr. President, I would like to com-
ment on several guiding principles of
the legislation. First, it will reform the
public housing system through the
devolution of control from the Federal
Government to high performing public
housing authorities and their resi-
dents. It will streamline program re-
quirements, consolidate programs and
provide increased flexibility to public
housing authorities which have dem-
onstrated a track record of good man-
agement. Federal oversight and en-
forcement of troubled housing authori-
ties will be increased significantly.

The bill provides incentives to em-
power public housing residents and fa-
cilitate the transition from welfare to
work. It provides important linkages
to the welfare reform bill which be-
came law last year. This will allow our
Nation’s public housing residents a
greater opportunity to achieve eco-
nomic independence.

Mr. President, the bill seeks to in-
crease the local accountability of hous-
ing authorities through the implemen-
tation of a local planning process. Pub-
lic housing authorities will prepare 5-
year and annual plans which will in-
clude all significant matters related to
the operation of the housing authority.
These plans will be required to be con-
sistent with relevant State and local
comprehensive plans. In addition, plans
will be reviewed by resident advisory
boards.

The bill recognizes that public hous-
ing is most effective when there is a
viable income mix among its residents.
Federal preferences will be repealed.
The Brooke amendment, which re-
quires residents to pay 30 percent of
their income as rent, would be altered
to allow tenants to pay ‘‘up to’’ 30 per-
cent of their incomes in rent. This will
remove a work disincentive which has
hampered the economic livelihoods of
many residents, while retaining the 30
percent limit as a cap.

The bill has additional rent reforms
such as income disregards which will
allow welfare recipients to move to
work without losing 30 percent of their
new-found income to rent, and ceiling
rents which will allow working fami-
lies to continue to move up the eco-
nomic ladder without a 30 percent tax
on income.

Mr. President, this legislation en-
sures that a significant percentage of
units that become vacant in a given
year will be set aside for the lowest in-
come families. I believe this bill
achieves the delicate balance between
fostering the growth of mixed-income
communities while ensuring that our
neediest citizens will continue to be
served.

The safety and security of the resi-
dents of public and assisted housing is
a paramount objective. Many safety
and security measures, including al-
lowing public housing authorities in-
creased access to criminal conviction
records and greater flexibility in the
eviction of drug criminals, were passed
last year in legislation which I intro-
duced, the Housing Opportunity Pro-
gram Extension Act (Pub. L. 104–120).
This legislation includes numerous ad-
ditional safety and security provisions,
including allowing HUD to waive rent
requirements to permit police officers
a lower rent as an inducement to living
in project-based section 8 housing.

Furthermore, the bill will streamline
the demolition and disposition process
of distressed housing projects through
the repeal of the one-for-one replace-
ment requirement and other measures.
This impractical and counter-
productive Federal requirement has -
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been waived for the last 2 fiscal years
through the appropriations process. By
making this repeal permanent, our
housing authorities will be able to op-
erate with certainty.

Mr. President, the Banking Commit-
tee and its Housing Subcommittee will
continue to evaluate proposals for HUD
reorganization. Legislation to reform
HUD’s Federal Housing Administration
insured and section 8 assisted multi-
family properties will be introduced
this spring. Additional legislative ini-
tiatives to reform HUD and its mul-
titude of duplicative programs also will
be considered.

We must remember that the fun-
damental goal of this process is to ad-
dress adequately the affordable housing
and community development needs of
our citizens in a time of dwindling Fed-
eral resources. It is imperative that we
protect our needy poor and working
class residents whom these programs
are intended to serve. Reforms must be
made with caution and careful consid-
eration.

This legislation has been crafted with
the benefit of a lengthy and productive
debate in the 104th Congress. The
Banking Committee conducted a series
of hearings on HUD and its public and
assisted housing programs during the
104th Congress. Additional hearings are
planned for this year. The Banking
Committee will seek to achieve the
swift implementation of needed re-
forms. The committee will utilize an
open process with an opportunity for
input from all concerned parties, which
has as its goal the formation of a con-
sensus for change.

Mr. President, I believe this bill ap-
propriately balances the social purpose
of public and assisted housing pro-
grams while also responding to Federal
fiscal constraints. I look forward to
working with all Members of the Bank-
ing Committee on a bipartisan basis to
ensure the speedy passage of this im-
portant housing initiative.

Mr. BOND. Mr. President, I rise in
support with Senators MACK and
D’AMATO in introducing the Public
Housing Reform and Responsibility Act
of 1997. This legislation is substantially
the same as S. 1260 which passed the
Senate in the 104th Congress, but fell
short of enactment in the waning days
of that Congress.

This legislation is a critical step to
the needed reform of the Department of
Housing and Urban Development, as
well as a major reform bill in its own
right. This legislation consolidates the
public housing and section 8 tenant-
based assistance programs, and redi-
rects the responsibility and authority
for public housing and section 8 back
to federally assisted residents, the pub-
lic housing agencies, the localities, and
the States.

This bill also dovetails with many of
the public housing reforms contained
in the VA/HUD fiscal years 1996 and
1997 appropriations bills and reflects
the need to provide streamlined pro-
grams and local responsibility as the

most appropriate method to address
local housing needs.

I cannot emphasize enough the need
to find a measured solution to the
housing problems of this Nation and to
HUD’s overregulation of housing and
community issues that are better ad-
dressed at the local level. This bill rep-
resents a complete overhaul of the pub-
lic housing system and the section 8
tenant-based program and a move away
from HUD’s all too common one-size-
fits-all mentality.

The linchpin of this legislation is to
place the responsibility for the deci-
sionmaking for public housing issues,
from the demolition of obsolete units
to the issue of elderly only housing to
the voluntary conversion of public
housing to tenant-based assistance, in
the hands of local public housing agen-
cies through public housing agency
plans developed in conjunction with
residents and consistent with state and
local housing plans.

In addition, this legislation would
continue to protect the poorest of the
poor by requiring PHA’s to continue to
make 40 percent of all units available
to families whose incomes do not ex-
ceed 30 percent of the area median in-
come, 75 percent of all units to families
whose incomes do not exceed 60 percent
of median income and to make all
other units available to families with
incomes no greater than 80 percent of
median income.

This bill also reforms and consoli-
dates the section 8 voucher and certifi-
cate program into a single voucher pro-
gram which will reduce administrative
burden and increase the acceptability
of vouchers in the private housing mar-
ket.

Finally, the bill continues the Dis-
tressed Public Housing Program for the
demolition of obsolete and uninhabit-
able public housing. Obsolete public
housing has long been a drag on com-
munities, and I consider it an absolute
priority to remove these projects and
provide low-income families with posi-
tive, affordable housing choices.

I see this bill as part of a downpay-
ment on a larger HUD reform effort
which I expect to be pursued through-
out this Congress. I look forward to
working with my colleagues on these
important issues and I am optimistic
that we can address many of them.

By Mrs. MURRAY:
S. 464. A bill to amend title 38, Unit-

ed States Code, to allow revision of
veterans’ benefits decisions based on
clear and unmistakable error; to the
Committee on Veterans’ Affairs.

THE CLEAR AND UNMISTAKABLE ERROR
LEGISLATION

Mrs. MURRAY. Mr. President, I am
introducing today legislation to ensure
that the Board of Veterans’ Appeals
errs on behalf of our veterans rather
than on the side of the Federal Govern-
ment. Specifically, my legislation will
allow a veteran to correct a rating de-
cision which is a clear and unmistak-
able error.

I am pleased to be joining with Con-
gressman LANE EVANS in introducing
this legislation. Congressman EVANS
has been a champion in this cause and
he has shepherded clear and unmistak-
able error legislation through the
House of Representatives in the last
two Congresses. The House Veterans’
Affairs Committee will markup this
legislation later this week; again, pav-
ing the way for House passage of this
legislation. This is the first time that
Senate legislation has been introduced
on clear and unmistakable error. I look
forward to working with my colleagues
at the Senate Veterans’ Affairs Com-
mittee to raise the profile of this issue
in the Senate in the coming days.

Since joining the Senate Veterans’
Affairs Committee in the last Congress,
I have made it a priority to work close-
ly with the veterans of my State. This
legislative initiative is a direct result
of that partnership between my office
and the veterans of Washington State.
Several veterans service organizations
have contacted me in support of this
legislation, and I do also know that
this issue is a priority for the Disabled
American Veterans.

For the record, I want to detail a
vivid example of a clear and unmistak-
able error. The Department of Veterans
Affairs schedule for rating disabilities
prescribes a 40-percent disability rat-
ing for an amputation of the leg below
the knee and a 60-percent disability
rating for an amputation of the leg
above the knee. In an instance where a
veteran had an above the knee amputa-
tion but was assigned a 40-percent rat-
ing, the rating decision is indisputably
wrong—clear and unmistakably wrong.
My legislation would ensure that egre-
gious errors like this at any adminis-
trative level of adjudication would be
subject to review.

In recent months, I’ve handled sev-
eral cases with the Department of Vet-
erans Affairs that directly involved
clear and unmistakable error. In one
case, a veteran with a serious shoulder
injury dating back to the Vietnam war
was rated incorrectly for more than 20
years. In another case, a veteran with
PTSD also dating to service in Viet-
nam was misdiagnosed for a lengthy
period, affecting his disability rating
and benefits and the treatment he re-
ceived. To the VA’s credit, some cases
of clear and unmistakable error are re-
versible but it depends on where the
veteran is in the VA process. Some
cases of clear and unmistakable error
no longer offer recourse to the veteran.
My legislation seeks to correct this. I
believe that we must make available
every opportunity to right a wrong on
behalf of a veteran.

Importantly, this legislation will
also allow a veteran who under current
law cannot seek to have a clear and un-
mistakable error claim reviewed the
opportunity to request that the Board
of Veterans’ Appeals review its prior
decision. So often we in Congress talk
about providing for veterans or about
meeting our obligations to veterans.
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That is what this bill is all about; it
gives a veteran the right to request a
review rather than subjecting an ailing
vet to a sometimes faceless bureauc-
racy hesitant to correct its mistakes.

This issue has been cast by some as
arcane and complicated. And it is. But
let me break it down to its most basic
element for the Members of the Senate.
Clear and unmistakable errors are er-
rors that have deprived and continue to
deprive veterans of benefits for which
their entitlement is undeniable. To
deny a veteran due to a bureaucratic
mistake is beyond comprehension.
When I first heard of this problem, I
doubted the severity of the problem.
But for a small number of veterans, the
problem is real, very real, and it is
causing hardships for some in meeting
the challenges of everyday life.

The Congressional Budget Office de-
termined a previous version of this leg-
islation to be budget neutral. Stated
another way, this legislation would not
require additional resources for the VA
or take needed resources from other
VA programs or benefits.

The Department of Veterans Affairs
does have a number of objections to the
legislation. I do look forward to work-
ing with Secretary Jesse Brown to ad-
dress these concerns so that this im-
portant veterans legislation can go for-
ward. Secretary Brown is the most pas-
sionate advocate for veterans within
government service. I have every con-
fidence that he will work with me and
other concerned Members to ensure
that the VA works for the veteran.

Mr. President, I ask my colleagues to
review this legislation and join me as
cosponsors of this important initiative
on behalf of veterans.

By Mr. DORGAN (for himself, Mr.
BYRD and Mr. SARBANES):

S. 465. A bill to establish an Emer-
gency Commission To End the Trade
Deficit; to the Committee on Finance.

THE EMERGENCY COMMISSION TO END THE
TRADE DEFICIT ESTABLISHMENT ACT

Mr. DORGAN. Mr. President, I am
pleased to be on the floor of the Senate
today with my distinguished colleague,
the Senator from West Virginia, Sen-
ator BYRD. There is no one in the Sen-
ate for whom I have greater respect. I
am pleased today to join him in intro-
ducing a piece of legislation dealing
with a very important issue for this
country, the trade deficit. Most espe-
cially, the merchandise trade deficit.

On behalf of myself, Senator BYRD,
and Senator SARBANES, we are intro-
ducing legislation today which will es-
tablish a commission that will meet
and make recommendations on how to
end the crippling and growing mer-
chandise trade deficit in our country.

We have had a great deal of discus-
sion about the budget deficit in the
U.S. Senate, and in Congress in recent
months. In fact, it was not too long ago
we had a stack of books, I venture to
say 5-foot high, stacked on a desk that
was, I think, to demonstrate deficits in
various budgets for many years. That
was one deficit.

That deficit is a difficult and a seri-
ous issue and one we must address. The
question was whether it should be ad-
dressed through an attempt to alter
the Constitution of the United States.
There was great controversy about
that. Yet, there was no disagreement
about whether we had a responsibility
to address the fiscal policy deficits. We
have addressed them. We need to do
more. They are coming down. They
have been decreased by over 60 percent.
The budget deficit has been coming
down substantially for 4 years in a row.
We have made progress, but we have a
ways to go.

But there is another deficit in this
country that is not even whispered
about in this town or on the floor of
Senate save for a couple of Members
who care about it and come to speak
about it. That is the merchandise trade
deficit. That is a deficit that has not
been reduced each of the last 4 years,
as has the budget deficit.

This is a deficit that has been grow-
ing each of the last 4 years. This is a
deficit that last year was the largest in
our country’s history. This is a deficit
that, added on top of other trade defi-
cits which have occurred for 21 con-
secutive years, now stacks up to a pile
of $2 trillion. We have nearly $2 trillion
of accumulated merchandise trade defi-
cits that this country must repay some
day with a lower standard of living
here in the United States.

This is the third straight year of
record trade deficits. It is the third
straight year of new record levels in a
string of 21 consecutive years of trade
deficits. The last trade surplus in this
country was in the year 1975.

Now, I have a chart I will show that
demonstrates the fact that the United
States has moved from a net creditor
position to a net debtor position.

We are the largest debtor nation in
the world. This has happened in a very
short period of time. This shows what
has happened to our position. We used
to export more than we imported. We
now import far, far more than we ex-
port. The question is, what do we im-
port in this country?

This describes, of course, the yearly
merchandise trade deficits, and this
chart has enough red on it to dem-
onstrate where we have been and where
we are going. This is a very sad pic-
ture. It cries out for a remedy. This is
not the picture of a strong economy.
This is not a road map to a strong eco-
nomic future.

The next chart shows that the U.S.
imports that are coming into this
country consist particularly of manu-
factured goods, and they make up 85
percent of our Nation’s imports. These
manufactured goods are mostly high-
value goods that come from skilled
labor. In fact, 75 percent of our trade
deficit consists of high-value manufac-
tured goods, such as automobiles, auto
equipment, electronics goods and tele-
communications equipment.

I have another chart that shows the
U.S. imports of manufactured goods.

You will see that we now import goods
sufficient to match slightly over half
of all that we make here. That is quite
a statistic. You can see the growth of
it. It is almost exponential growth. Im-
ported manufactured goods as a per-
centage of the U.S. manufacturing
gross domestic product have increased
from 11 percent in 1970 to 56 percent
this past year. As I showed from the
previous chart, most of it is high-value
manufactured goods.

If I might make a point with respect
to our neighbor to the south, Mexico.
Mexico now sends us more automobiles
than we ship to the rest of the world.
Let me repeat that. Today, the United
States imports more automobiles from
Mexico than we send to the rest of the
world.

The next chart shows that the trade
deficit we have is principally with six
other countries. With Japan, we have
had a $50 billion to $60 billion-a-year
trade deficit for a long period. We now
have a substantial deficit with China,
amounting to nearly $40 billion. With
Canada and Mexico, our two nearest
neighbors, we have a combined deficit
of nearly $40 billion.

You can see the dilemma in this
country, where we have growing trade
deficits with respect to Canada and
Mexico and substantially growing
trade deficit with respect to China and
long-abiding deficits with respect to
Japan. You can see what is happening.
It is sapping the economic strength of
our manufacturing sector in this coun-
try.

Yesterday, on a radio program, the
talk radio announcer said, ‘‘I don’t un-
derstand, Senator DORGAN. Unemploy-
ment has come down, and our economy
seems strong.’’ I said, ‘‘Yes, all that
seems to be the case.’’ I know that
there are neighbors, no doubt, who
seem to have great-looking homes, a
shiny new car, maybe newly poured ce-
ment for a new driveway, and they
have all the latest gadgets. But you
don’t see their credit statement. They
may well be deep in debt with all that
shiny new equipment in their garage.

The question is not how things ap-
pear, but what are the fundamentals of
our economy? What does the founda-
tion look like? The foundation of an
economy that works and one that will
grow and provide jobs in the future has
a strong manufacturing sector. No
country will long remain a world eco-
nomic power if it does not retain a
strong manufacturing base.

I have said often—and people prob-
ably get tired of hearing it from me—
that you cannot measure this country’s
economic strength, as the economists
so often do, by measuring what we
consume every month or quarter. That
is not a measurement of economic
strength. Our economic strength is
measured by what we produce, not
what we consume.

What we produce from our manufac-
turing sector is all too often now mov-
ing. Our productive sector is moving
out from our country to other coun-
tries. Jobs are moving from here to
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there. It weakens our country inter-
nally and weakens our manufacturing
sector.

The next chart talks about trade and
jobs. There has been an old formula—in
fact, they used this formula to sell the
NAFTA trade package to us. They said
every billion dollars in trade is the
equivalent of 20,000 jobs. What would
that mean? In 1996, our trade deficit
meant we had a loss of 3.8 million good
jobs; 3.8 million good jobs were lost.
Just the increase in the deficit from
1995 to 1996—means another 300,000 jobs
are gone. They have gone across the
border, offshore, overseas. That is the
dilemma.

Now, what do people say will happen
to the trade deficit? We have the larg-
est trade deficit in this country’s his-
tory. You can see what has happened to
it. It has been a steady, growing defi-
cit. It continues to be a serious prob-
lem, and now it is at record levels.
Some forecasters say that this deficit
is going to continue to reach new
record levels. In fact, one expert is pre-
dicting a deficit of $354 billion by 2007.

You know, we must think about what
these trends mean. What is this all
about? If I might simplify it for people,
let us look at Japan. This is an ally of
ours, a good country, a country that,
by all accounts, has citizens who work
hard and strive to compete aggres-
sively in the world marketplace and do
very, very well. We have become a
sponge for much of their manufactured
goods, and they make pretty good man-
ufactured goods. They are tough,
shrewd international competitors.

But when we send a pound of T-bone
steak to Tokyo, guess what? A North
Dakota rancher is often out during
calving time in some pretty tough
weather. He works really hard to deal
with the tasks of everyday life on the
ranch to care for maybe a 300-cow herd.
That rancher raises some beef and then
markets the beef. Eventually the beef
finds a market, some in this country
and some we want to export. When that
North Dakota rancher wants to export
beef to Japan, guess what happens to
that beef? Japan regularly slaps a 50-
percent tariff on every pound of beef
going into Japan.

Does anybody think that is reason-
able? And this is after our negotia-
tions. It is after we have supposedly
succeeded in negotiating down the tar-
iffs on beef going into Japan. We have
a celebration, but there still is a 50-per-
cent tariff on T-bone steak going to
Tokyo.

Guess what? Under any other stand-
ards of measurement, that would be
considered a failure in international
trade negotiations. Only because we
have such low expectations from those
with whom we trade are we willing to
say that is a success. It is not a suc-
cess, as far as I am concerned.

Why did we get to this position?
Well, briefly, after the Second World
War, our trade policy was foreign pol-
icy. Our trade policy was structured on
the premise that we were the biggest,

the best, the most, the strongest coun-
try on the face of the Earth, and we
could compete with almost anybody in
this world with one hand tied behind
our back and win the competition. So
our trade policy with Japan and Euro-
pean countries and others was largely
foreign policy.

What we needed to do to at that time
was to construct a trade relationship
with our allies that helped them? We
could certainly afford to help them,
and we felt we must help them. That
was our trade policy. For a quarter
century it was necessary, and it
worked, and guess what? We helped
grow and nurture the restoration of
post-Second-World-War economies, suf-
ficient so that, I am pleased to say and
I think others would be as well, that
we now have very tough, shrewd com-
petitors in the world marketplace.
They are allies, friends and, yes, in the
market system they are competitors.

It is time that we understand that
this country can no longer win with
one hand tied behind its back. It is
time to understand that trade policy
must be more than foreign policy, and
we must insist on reciprocal trade
treatment from our allies and trading
partners. We must insist on not only
free and open and expanded trade, but
especially fair trade.

It upsets me to discover what we ne-
gotiated in a trade agreement with our
neighbor to the north, a wonderful
country with good people in it, Canada.
We discover what is inside. It is like
peeling an onion. You get the layers off
and figure out what is in the middle of
the treaty.

You discover that literally hundreds
of semi-trucks come south from Can-
ada into our country with durum wheat
and barley. These are crops that we al-
ready grow in substantial surplus.
Then I get in a little truck—a little, 12-
year-old, 2-ton orange truck—with a
North Dakota farmer with 220 bushels
of wheat, and we go up to the Canadian
border near Portal, ND. And we are
stopped. They say, ‘‘What do you have
in the truck?’’ ‘‘We have 220 bushels of
wheat.’’ ‘‘You can’t go into Canada
with wheat.’’ ‘‘Gee. We just passed 20
semitrucks coming south into our mar-
ketplace with wheat.’’ ‘‘Well, that may
be but you can’t take American wheat
into Canada.’’

That is the sort of thing that is fun-
damentally wrong with our trade
agreements. We need fully reciprocal
trade with all of our trade allies.

Let me finally in the last chart talk
about what we are here to propose: An
emergency commission to end the
trade deficit. We need to respond to
and deal with the growing, burgeoning
problem in this country. That is the
record merchandise trade deficits that
we face and that our children and their
children must repay with a lower
standard of living. We must stop it.
How do we stop it?

Senator BYRD, myself, and Senator
SARBANES propose that a commission
be impaneled that addresses the wide

range of concerns: The manner in
which the Government establishes and
administers our trade policies and ob-
jectives; the causes and consequences
of the persistence and growth of the
overall trade deficit, as well as the spe-
cific bilateral trade deficits I men-
tioned; the relationship of United
States trade deficits to both compara-
tive and competitive advantages; the
relationship between investment flows,
both in and out of the U.S.; and, the de-
velopment of policies and alternative
strategies to end the trade deficit by
2007 and improve the economic well-
being of our citizens.

Mr. President, I am delighted that
Senator BYRD is on the floor today. I
want to make one additional comment.

Those who talk about trade in public
discourse here in the U.S. Congress and
about town are generally divided into
two groups. There is the group that is
in favor of free trade and has been for
a couple of decades. They are called the
free traders, and they are described as
those with world vision, those who can
see over the horizon, who have the cre-
ative ability to think expansively
about what our obligations are and
what the future will be. And then there
are others. They are classified as the
xenophobic isolationist stooges who
simply don’t get it.

The minute you speak about the
trade problem and the trade deficit,
they say you are a ‘‘protectionist,’’ a
‘‘xenophobic isolationist. That is who
that is.’’

I come from a State in which about
half of what we produce must find a
foreign home. I am the last person that
would want to create walls around our
border. I want expanded trade. I want
open trade. I want free trade. But I de-
mand that trade be fair.

American businesses and American
workers ought to be able to expect that
they are going to compete in a market-
place that is a fair marketplace. They
should not be expected to compete
against a 14-year-old that works 14
hours a day and is paid 14 cents an hour
in some foreign factory producing a
good that is then shipped to Fargo,
Pittsburgh, or Denver. That is not fair
trade, and American workers ought not
to expect that.

We simply say there is a chronic and
growing problem that ought to be ad-
dressed. We propose that an emergency
commission be impaneled to end the
trade deficit and make recommenda-
tions on how to do it.

By Mr. LAUTENBERG (for him-
self, Mr. KENNEDY, Mr. KERRY,
Mrs. FEINSTEIN and Mr.
TORRICELLI):

S. 466. A bill to reduce gun traffick-
ing by prohibiting bulk purchases of
handguns; to the Committee on the Ju-
diciary.

THE ANTI-GUN TRAFFICKING ACT OF 1997

Mr. LAUTENBERG. Mr. President, I
rise today to introduce legislation to
stop the growing gun violence and
death associated with interstate gun
trafficking.
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Recently, the scourge of gun violence

invaded all of our homes, when a mad-
man opened fire on innocent tourists
atop the Empire State Building. When
the shooting stopped, one person was
dead, and six were injured. One of the
victims was 27-year-old Matthew Gross
of Montclair, NJ. Matthew Gross was
shot in the head, and lingered in a
coma, connected to a ventilator, for 8
agonizing days. Thankfully, this coura-
geous young man has come out of the
coma and is beginning the long and ar-
duous task of recovery.

Mr. President, this gun violence must
stop. It is too easy to obtain a gun in
America. This morning, I stood with
Matthew’s father and brother and we
all committed ourselves to intensify
the fight against gun violence. Because
Matthew Gross wasn’t only a victim of
a disturbed gunman. He was a victim of
the epidemic of gun violence. Reducing
this violence must be a top national
priority.

Today, Mr. President, I am introduc-
ing the Anti-Gun Trafficking Act, to
reduce interstate gun trafficking by
prohibiting bulk purchases of hand-
guns. The bill would prohibit the pur-
chase of more than one handgun during
any 30-day period. I am joined in this
effort by Senators KENNEDY, JOHN
KERRY, FEINSTEIN, and TORRICELLI.

Mr. President, no one needs more
than one gun a month. In New Jersey,
we have banned assault weapons, and
we have established strict permitting
requirements for handgun purchases.
Yet the effectiveness of these restric-
tions is substantially diminished be-
cause the controls in other States are
far less strict.

Unfortunately, many gun traffickers
make bulk purchases of handguns in
States with weak firearm laws, and
then transport them to other States
with tougher laws for illegal sale on
the streets. This has helped spread the
plague of gun violence nationwide. And
without Federal limits, there is little
that any one State can do about it.

A few years ago, Mr. President, the
State of Virginia enacted legislation
designed to prevent gunrunners from
buying large quantities of handguns in
Virginia for export to other States.
Under that State law, as under my pro-
posal, handgun purchases are limited
to one per month. This Virginia stat-
ute has proven to be very effective in
controlling gun trafficking from Vir-
ginia.

Before the ban, Virginia had become
the firearm supermarket of the East
Coast. It supplied more than 40 percent
of the guns used in crimes in New York
City. But under the new legislation,
the results were dramatic. The percent-
age of guns traced back to Virginia gun
dealers fell by 61 percent for guns re-
covered in New York, 67 percent for
guns recovered in Massachusetts, and
38 percent for guns recovered in New
Jersey.

Mr. President, Virginia’s experience
suggests that a ban on bulk purchases
can substantially reduce gunrunning.

However, to be truly effective, such a
limit must be enacted nationwide. Oth-
erwise, gunrunners will simply move
their operations to other States. The
only way to close down the ‘‘iron pipe-
line’’ is to plug it up at all ends.

The Anti-Gun Trafficking Act will
impose such a nationwide limit on bulk
gun purchases. I do not claim this re-
striction would end all handgun vio-
lence. And, personally, I don’t see why
anyone needs even 12 guns a year. How-
ever, it is a reasonable and modest step
in the right direction.

Mr. President, a one-gun-a-month
law would take a bite out of
gunrunning without imposing any bur-
den on hunters and other law-abiding
gun users. After all, who but gang
members, drug dealers, and other
criminals needs more than 12 guns a
year? Law abiding citizens are made
safer by limiting the number of fire-
arms available for purchase at one
time.

Mr. President, this is a sensible ap-
proach, and one which will help to
make our families, our streets, our
communities, and our country safer. I
urge my colleagues to support restric-
tions on bulk purchases on handguns
and to join in cosponsoring ‘‘One Gun a
Month.’’

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 466
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Anti-Gun
Trafficking Act of 1997’’.
SEC. 2. PROHIBITION AGAINST MULTIPLE HAND-

GUN SALES OR PURCHASES.
(a) PROHIBITION.—Section 922 of title 18,

United States Code, is amended by adding at
the end the following:

‘‘(y) PROHIBITION AGAINST MULTIPLE HAND-
GUN SALES OR PURCHASES.—

‘‘(1) IN GENERAL.—It shall be unlawful for
an licensed dealer—

‘‘(A) during any 30-day period, to sell 2 or
more handguns to an individual who is not
licensed under section 923; or

‘‘(B) to sell a handgun to an individual who
is not licensed under section 923 and who
purchased a handgun during the 30-day pe-
riod ending on the date of the sale.

‘‘(2) TIME LIMITATION.—It shall be unlawful
for any individual who is not licensed under
section 923 to purchase 2 or more handguns
during any 30-day period.

‘‘(3) EXCHANGES.—Paragraph (1) does not
apply to an exchange of 1 handgun for 1
handgun.’’.

(b) PENALTIES.—Section 924(a)(2) of title 18,
United States Code, is amended by striking
‘‘or (o)’’ and inserting ‘‘(o), or (y)’’.
SEC. 3. INCREASED PENALTIES FOR MAKING

KNOWINGLY FALSE STATEMENTS IN
CONNECTION WITH FIREARMS.

Section 924(a)(3) of title 18, United States
Code, is amended by striking ‘‘one year’’ and
inserting ‘‘5 years’’.
SEC. 4. DEADLINES FOR DESTRUCTION OF

RECORDS RELATED TO CERTAIN
FIREARMS TRANSFERS.

(a) HANDGUN TRANSFERS SUBJECT TO THE
WAITING PERIOD.—Section 922(s)(6)(B)(i) of

title 18, United States Code, is amended by
striking ‘‘20 business days’’ and inserting ‘‘35
calendar days’’.

(b) FIREARMS TRANSFERS SUBJECT TO IN-
STANT CHECK.—Section 922(t)(2)(C) of title 18,
United States Code, is amended by inserting
‘‘not later than 35 calendar days after the
date the system provides the licensee with
the number,’’ after ‘‘ø(C)¿’’.
SEC. 5. REVISED DEFINITION.

Section 921(a)(21)(C) of title 18, United
States Code, is amended by inserting ‘‘, ex-
cept that such term shall include any person
who transfers more than 1 handgun in any
30-day period to a person who is not a li-
censed dealer’’ before the semicolon.

By Mr. WELLSTONE (for him-
self, Mrs. MURRAY, Mr. WYDEN,
and Mr. DORGAN):

S. 467. A bill to prevent discrimina-
tion against victims of abuse in all
lines of insurance; to the Committee on
Labor and Human Resources.
VICTIMS OF ABUSE INSURANCE PROTECTION ACT

Mr. WELLSTONE. Mr. President, I
am very pleased to be joined by my col-
leagues and original cosponsors Sen-
ator RON WYDEN, Senator PATTY MUR-
RAY, and Senator BYRON DORGAN in re-
introducing the Victims of Abuse In-
surance Protection Act, legislation
that will outlaw discrimination by in-
surance companies against the victims
of domestic violence in all lines of in-
surance. Congressman BERNIE SANDERS
is introducing an identical bill in the
House this week.

With this legislation, we are trying
to correct an abhorrent practice by
many insurance companies—the denial
of coverage to battered women. It is
plain, old-fashioned discrimination. It
is profoundly unjust and wrong. And, it
is the worst of blaming the victim. De-
nying women access to the insurance
they require to foster their mobility
out of an abusive situation must be
stopped.

While we were successful in including
language in the Kassebaum-Kennedy
law which prohibits insurers from de-
nying insurance because the applicant
is a victim of abuse, insurance compa-
nies can still charge victims of abuse a
higher rate.

In Minnesota, three insurance com-
panies denied an entire women’s shel-
ter insurance because, as a battered
women’s shelter, we were high risk.
The Women’s Shelter in Rochester,
MN, was told that it was considered
uninsurable because its employees are
almost all battered women.

Another shelter in rural Minnesota
purchased a car so that women and
children in danger who were trying to
leave an abusive situation could use
this anonymous vehicle and thus the
abuser could not track their auto-
mobile to find them. The shelter could
not find a company to provide them
with automobile insurance once the
companies knew of the risks surround-
ing battered women.

A woman in Iowa named Sandra was
denied life insurance after the com-
pany found out that she had been beat-
en up twice. In one incident, she had
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been so badly beaten by an ex-boy-
friend that her cheekbones were splin-
tered, and one of her eyes had to be put
back in its socket. Her mother, Mary,
was the one who originally applied for
the life insurance policy, explaining, ‘‘I
didn’t ask for a lot of coverage. I just
wanted to apply for $1,000 coverage,
just enough that if something hap-
pened, God forbid, that we could at
least bury her.’’

Mary was angry about the denial, so
she wrote to State officials and the
Iowa insurance commissioner’s office
tried to intervene on their behalf. In
four separate letters, the insurance
company officials stated they denied
the coverage because of a history of as-
saults. In one letter they defended
their decision by citing numerous doc-
uments which showed that people in-
volved in domestic violence incidents
are at a higher risk of death and injury
than others, and, therefore, not a good
risk.

There are, unfortunately, many other
instances of victims of domestic abuse
being denied fire insurance, home-
owners insurance, life insurance, and
health insurance—denied because they
were victims of a crime.

This bill goes a long way toward
treating domestic violence as the
crime that it is—not a voluntary risky
behavior that can be easily changed
and not as a pre-existing condition. In-
surance company policies that deny
coverage to victims only serve to per-
petuate the myth that victims are re-
sponsible for their abuse.

In order to address the practice of in-
surers using domestic violence as a
basis for determining whom to cover
and how much to charge with respect
to health, life, disability, homeowners,
and auto insurance, this legislation
prohibits insurance companies from
discriminating against victims in any
of the following ways:

First, denying or terminating insur-
ance; second, limiting coverage or de-
nying claims; third, charging higher
premiums; or fourth, terminating
health coverage for victims of abuse in
situations where coverage was origi-
nally issued in the abuser’s name, and
acts of the abuser would cause the vic-
tim to lose coverage.

This legislation also keeps victims’
information confidential by prohibit-
ing insurers from improperly using,
disclosing, or transferring abuse-relat-
ed information for any purpose unre-
lated to the direct provision of health
care services.

Insurance companies should not be
allowed to discriminate against anyone
for being a victim of domestic violence.
We may never know the full extent of
the problem, but it is a grossly unfair
practice and should be prohibited.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 467
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Victims of
Abuse Insurance Protection Act’’.
SEC. 2. DEFINITIONS.

As used in this Act:
(1) ABUSE.—The term ‘‘abuse’’ means the

occurrence of one or more of the following
acts by a current or former household or
family member, intimate partner, or care-
taker:

(A) Attempting to cause or causing an-
other person bodily injury, physical harm,
substantial emotional distress, psychological
trauma, rape, sexual assault, or involuntary
sexual intercourse.

(B) Engaging in a course of conduct or re-
peatedly committing acts toward another
person, including following the person with-
out proper authority and under cir-
cumstances that place the person in reason-
able fear of bodily injury or physical harm.

(C) Subjecting another person to false im-
prisonment or kidnapping.

(D) Attempting to cause or causing damage
to property so as to intimidate or attempt to
control the behavior of another person.

(2) ABUSE-RELATED MEDICAL CONDITION.—
The term ‘‘abuse-related medical condition’’
means a medical condition which arises in
whole or in part out of an action or pattern
of abuse.

(3) ABUSE STATUS.—The term ‘‘abuse sta-
tus’’ means the fact or perception that a per-
son is, has been, or may be a subject of
abuse, irrespective of whether the person has
sustained abuse-related medical conditions
or has incurred abuse-related claims.

(4) HEALTH BENEFIT PLAN.—The term
‘‘health benefit plan’’ means any public or
private entity or program that provides for
payments for health care, including—

(A) a group health plan (as defined in sec-
tion 607 of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1167)) or a
multiple employer welfare arrangement (as
defined in section 3(40) of such Act (29 U.S.C.
1102(40)) that provides health benefits;

(B) any other health insurance arrange-
ment, including any arrangement consisting
of a hospital or medical expense incurred
policy or certificate, hospital or medical
service plan contract, or health maintenance
organization subscriber contract;

(C) workers’ compensation or similar in-
surance to the extent that it relates to work-
ers’ compensation medical benefits (as de-
fined by the Federal Trade Commission); and

(D) automobile medical insurance to the
extent that it relates to medical benefits (as
defined by the Federal Trade Commission).

(5) HEALTH CARRIER.—The term ‘‘health
carrier’’ means a person that contracts or of-
fers to contract on a risk-assuming basis to
provide, deliver, arrange for, pay for or reim-
burse any of the cost of health care services,
including a sickness and accident insurance
company, a health maintenance organiza-
tion, a nonprofit hospital and health service
corporation or any other entity providing a
plan of health insurance, health benefits or
health services.

(6) INSURED.—The term ‘‘insured’’ means a
party named on a policy, certificate, or
health benefit plan, including an individual,
corporation, partnership, association, unin-
corporated organization or any similar en-
tity, as the person with legal rights to the
benefits provided by the policy, certificate,
or health benefit plan. For group insurance,
such term includes a person who is a bene-
ficiary covered by a group policy, certificate,
or health benefit plan. For life insurance, the
term refers to the person whose life is cov-
ered under an insurance policy.

(7) INSURER.—The term ‘‘insurer’’ means
any person, reciprocal exchange, inter-
insurer, Lloyds insurer, fraternal benefit so-
ciety, or other legal entity engaged in the
business of insurance, including agents, bro-
kers, adjusters, and third party administra-
tors. The term also includes health carriers,
health benefit plans, and life, disability, and
property and casualty insurers.

(8) POLICY.—The term ‘‘policy’’ means a
contract of insurance, certificate, indem-
nity, suretyship, or annuity issued, proposed
for issuance or intended for issuance by an
insurer, including endorsements or riders to
an insurance policy or contract.

(9) SUBJECT OF ABUSE.—The term ‘‘subject
of abuse’’ means a person against whom an
act of abuse has been directed, a person who
has prior or current injuries, illnesses, or
disorders that resulted from abuse, or a per-
son who seeks, may have sought, or had rea-
son to seek medical or psychological treat-
ment for abuse, protection, court-ordered
protection, or shelter from abuse.
SEC. 3. DISCRIMINATORY ACTS PROHIBITED.

(a) IN GENERAL.—No insurer or health car-
rier may, directly or indirectly, engage in
any of the following acts or practices on the
basis that the applicant or insured, or any
person employed by the applicant or insured
or with whom the applicant or insured is
known to have a relationship or association,
is, has been, or may be the subject of abuse:

(1) Denying, refusing to issue, renew or re-
issue, or canceling or otherwise terminating
an insurance policy or health benefit plan.

(2) Restricting, excluding, or limiting in-
surance or health benefit plan coverage for
losses incurred as a result of abuse or deny-
ing a claim incurred by an insured as a re-
sult of abuse, except as otherwise permitted
or required by State laws relating to life in-
surance beneficiaries.

(3) Adding a premium differential to any
insurance policy or health benefit plan.

(4) Terminating health coverage for a sub-
ject of abuse because coverage was originally
issued in the name of the abuser and the
abuser has divorced, separated from, or lost
custody of the subject of abuse or the abus-
er’s coverage has terminated voluntarily or
involuntarily and the subject of abuse does
not qualify for extension of coverage under
part 6 of subtitle B of title I or the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1161 et seq.) or 4980B of the Internal
Revenue Code of 1986. Nothing in this para-
graph prohibits the insurer from requiring
the subject of abuse to pay the full premium
for the subject’s coverage under the health
plan if the requirements are applied to all
insureds of the health carrier. The insurer
may terminate group coverage after the con-
tinuation coverage required by this para-
graph has been in force for 18 months if it of-
fers conversion to an equivalent individual
plan. The continuation of health coverage re-
quired by this paragraph shall be satisfied by
any extension of coverage under part 6 of
subtitle B of title I or the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1161 et seq.) or 4980B of the Internal Revenue
Code of 1986 provided to a subject of abuse
and is not intended to be in addition to any
extension of coverage provided under part 6
of subtitle B of title I or the Employee Re-
tirement Income Security Act of 1974 (29
U.S.C. 1161 et seq.) or 4980B of the Internal
Revenue Code of 1986.

(b) USE OF INFORMATION.—
(1) IN GENERAL.—No person employed by or

contracting with an insurer or health benefit
plan may use, disclose, or transfer informa-
tion relating to an applicant’s or insured’s
abuse status or abuse-related medical condi-
tion or the applicant’s or insured’s status as
a family member, employer, or associate,
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person in a relationship with a subject of
abuse for any purpose unrelated to the direct
provision of health care services unless such
use, disclosure, or transfer is required by an
order of an entity with authority to regulate
insurance or an order of a court of com-
petent jurisdiction. In addition, such a per-
son may not disclose or transfer information
relating to an applicant’s or insured’s loca-
tion or telephone number. Nothing in this
paragraph shall be construed as limiting or
precluding a subject of abuse from obtaining
the subject’s own insurance records from an
insurer.

(2) AUTHORITY OF SUBJECT OF ABUSE.—A
subject of abuse, at the absolute discretion
of the subject of abuse, may provide evidence
of abuse to an insurer for the limited purpose
of facilitating treatment of an abuse-related
condition or demonstrating that a condition
is abuse-related. Nothing in this paragraph
shall be construed as authorizing an insurer
or health carrier to disregard such provided
evidence.
SEC. 4. INSURANCE PROTOCOLS FOR SUBJECTS

OF ABUSE.
Insurers shall develop and adhere to writ-

ten policies specifying procedures to be fol-
lowed by employees, contractors, producers,
agents and brokers for the purpose of pro-
tecting the safety and privacy of a subject of
abuse and otherwise implementing the provi-
sions of this Act when taking an application,
investigating a claim, or taking any other
action relating to a policy or claim involving
a subject of abuse.
SEC. 5. REASONS FOR ADVERSE ACTIONS.

An insurer that takes an action that ad-
versely affects a subject of abuse, shall ad-
vise the subject of abuse applicant or insured
of the specific reasons for the action in writ-
ing. Reference to general underwriting prac-
tices or guidelines does not constitute a spe-
cific reason.
SEC. 6. LIFE INSURANCE.

Nothing in this Act shall be construed to
prohibit a life insurer from declining to issue
a life insurance policy if the applicant or
prospective owner of the policy is or would
be designated as a beneficiary of the policy,
and if—

(1) the applicant or prospective owner of
the policy lacks an insurable interest in the
insured; or

(2) the applicant or prospective owner of
the policy is known, on the basis of police or
court records, to have committed an act of
abuse against the proposed insured.
SEC. 7. SUBROGATION WITHOUT CONSENT PRO-

HIBITED.
Subrogation of claims resulting from abuse

is prohibited without the informed consent
of the subject of abuse.
SEC. 8. ENFORCEMENT.

(a) FEDERAL TRADE COMMISSION.—The Fed-
eral Trade Commission shall have the power
to examine and investigate any insurer to
determine whether such insurer has been or
is engaged in any act or practice prohibited
by this Act. If the Federal Trade Commission
determines an insurer has been or is engaged
in any act or practice prohibited by this Act,
the Commission may take action against
such insurer by the issuance of a cease and
desist order as if the insurer was in violation
of section 5 of the Federal Trade Commission
Act. Such cease and desist order may include
any individual relief warranted under the
circumstances, including temporary, pre-
liminary, and permanent injunctive and
compensatory relief.

(b) PRIVATE CAUSE OF ACTION.—An appli-
cant or insured who believes that the appli-
cant or insured has been adversely affected
by an act or practice of an insurer in viola-
tion of this Act may maintain an action
against the insurer in a Federal or State

court of original jurisdiction. Upon proof of
such conduct by a preponderance of the evi-
dence, the court may award appropriate re-
lief, including temporary, preliminary, and
permanent injunctive relief and compen-
satory and punitive damages, as well as the
costs of suit and reasonable fees for the ag-
grieved individual’s attorneys and expert
witnesses. With respect to compensatory
damages, the aggrieved individual may elect,
at any time prior to the rendering of final
judgment, to recover in lieu of actual dam-
ages, an award of statutory damages in the
amount of $5,000 for each violation.
SEC. 9. EFFECTIVE DATE.

This Act shall apply with respect to any
action taken on or after the date of the en-
actment of this Act, except that section 4
shall only apply to actions taken after the
expiration of 60 days after such date.

Mrs. MURRAY. Mr. President, I am
pleased today to join with my col-
league from Minnesota, Senator
WELLSTONE, in introducing the Victims
of Abuse Insurance Protection Act. I
believe that every Senator in this
Chamber should join in support of this
important legislation.

The Victims of Abuse Insurance Pro-
tection Act will prohibit discrimina-
tion by insurance companies against
victims of domestic violence. This pro-
hibition will apply to all lines of insur-
ance including health, life, and home-
owners.

We are all proud of our efforts to in-
crease our commitment to ending do-
mestic violence. The Federal Govern-
ment has dramatically increased re-
sources to fighting this devastating
public health threat. We have worked
to strengthen enforcement of domestic
violence laws and ensure that victims
have access to the resources and assist-
ance necessary to end the cycle of vio-
lence. However, the first step for most
victims is reporting the violence and
removing themselves from the violent
situation. But, if a victim of domestic
violence knows that by reporting and
seeking help they have now accepted
the fact that they will face discrimina-
tory practices in when they try to se-
cure any form of insurance, fewer vic-
tims will come forward. This is a
chilling consequence that we cannot
allow.

Make no mistake about it, this is a
real threat. I have been approached by
an insurance agent in Washington
State who told me that she cannot sell
life insurance to victims of domestic
violence. I also know of women who are
unable to afford adequate homeowners
insurance because of past domestic vio-
lence. This is an outrage and runs
counter to all that is fair and decent.
This is a classic example of blaming
the victim.

As a strong advocate of ending do-
mestic violence, I cannot sit by and
watch insurance companies deny vic-
tims insurance or impose such drastic
cost barriers that few could overcome.
I am appalled by this type of discrimi-
nation and extremely concerned about
the impact it has on our efforts to com-
bat domestic violence.

By Mr. CHAFEE (for himself and
Mr. MOYNIHAN):

S. 468. A bill to continue the success-
ful Federal role in developing a na-
tional intermodal surface transpor-
tation system, through programs that
ensure the safe and efficient movement
of people and goods, improve economic
productivity, preserve the environ-
ment, and strengthen partnerships
among all levels of the government and
the private sector, and for other pur-
poses; to the Committee on Finance.

THE NATIONAL ECONOMIC CROSSROAD
TRANSPORTATION EFFICIENCY ACT OF 1997

Mr. CHAFEE. Mr. President, today, I
am introducing, along with my col-
league from New York, Senator MOY-
NIHAN, the National Economic Cross-
road Transportation Efficiency Act of
1997, referred to as NEXTEA. NEXTEA
is the Clinton administration’s legisla-
tive proposal for the reauthorization of
the Intermodal Surface Transportation
Efficiency Act.

I am introducing NEXTEA because it
builds upon the landmark ISTEA legis-
lation. It emphasizes environmental
protection, system preservation, safe-
ty, and intermodalism. I would like to
encourage my colleagues to take a se-
rious look at this proposal.

In addition, I will be a cosponsor of
the ISTEA Reauthorization Act of 1997,
a bill that has been written by Sen-
ators MOYNIHAN, LIEBERMAN, and LAU-
TENBERG which will be introduced in
the near future. This proposal also
builds upon the program structure and
emphasis of the original ISTEA.

Today’s introduction does not mean
that I endorse all the ideas in the ad-
ministration’s proposal. I am still in
the process of reviewing the bill’s de-
tails and plan to ask the administra-
tion questions about their provisions
and the thinking behind some of their
proposals.

Of particular interest to my col-
leagues is whether my introduction of
the administration’s bill indicates my
endorsement of the administration’s
formula for distributing funds among
the States. It does not.

The administration’s formula relies
to a great extent on the contributions
paid into the highway trust fund by the
individual States. I have serious con-
cerns about setting national policy on
the basis of where gasoline is pur-
chased. The Federal Highway Adminis-
tration’s estimate of the highway trust
fund contributions is based upon where
gasoline is purchased, not even where
it is used. Let me give a couple of ex-
amples of the problems I see with this
misplaced focus.

If you buy gas in Baltimore, MD, and
drive to Woonsocket, RI, you will drive
through the States of Delaware, New
Jersey, New York, Connecticut, and
Rhode Island. Maryland will be the
only State that gets credit for this
trip.

Even if we were better able to esti-
mate where gasoline is used, rather
than just where it is purchased, setting
national transportation policy on gaso-
line usage provides incentives that con-
tradict policies of ISTEA such as envi-
ronmental protection, intermodalism,
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and efficiency. Under a gas tax-based
formula, States and localities that use
transit significantly or use less gaso-
line because of good planning are actu-
ally penalized for their good work.

For example, programs or policies
that encourage any of the following
would be penalized: Shifting highway
usage to other modes such as transit,
greater use of carpooling and High Oc-
cupancy Vehicle [HOV] lanes, progres-
sive land use planning, and the use of
alternative fuels, or electric vehicles.
In other words, ‘‘no good deed, goes
unpunished’’ under such a national pol-
icy.

Gasoline taxes are an efficient and
low-cost way of raising revenue for
transportation purposes. They should
not, however, be attributed a policy
importance that they do not deserve.

Let me conclude my statement by
encouraging all of the Members of the
Senate to work together as we craft an
ISTEA reauthorization proposal. I
know we have some substantial dis-
agreements that need to be resolved.

As we move forward, we need to keep
in mind the diversity and uniqueness of
the country and all of its transpor-
tation needs. All of us must resist the
temptation to set a national transpor-
tation policy based solely on our own
region’s particular demands. The de-
mands of the Northeast are different
from those of the South; the demands
of the South are different from those of
the West. And so on.

We need to be cognizant of the popu-
lation growth that has taken place in
the South and Southwest and the
strains that such growth has put on
areas within that region. Many of the
Western States, by contrast, with their
low-population density and the great
distances involved in travel, rely on
highways as the major mode of trans-
portation. We also need to acknowledge
the uniqueness of the Northeast United
States; its older infrastructure and
acute congestion make it more depend-
ent on nonhighway modes such as tran-
sit and Amtrak. Attempts to pass a
new bill by forming alliances along re-
gional lines will fail unless the bill rec-
ognizes the needs of all regions.

I am hopeful that the ISTEA reau-
thorization will build upon the strong
record of its predecessor. Admittedly,
the transition from old policies and
practices to those embodied in ISTEA
has not always been easy, and more
work needs to be done. However, we
should not let these bumps in the road
cause us to retreat from the progress
we have made.

Mr. President, I ask unanimous con-
sent that the text of the bill summary
be printed in the RECORD.

SECTION-BY-SECTION ANALYSIS

Sec. 1. Short Title; Secretary Defined; Table of
Contents

This section designates the title of this
legislation as the ‘‘National Economic Cross-
roads Transportation Efficiency Act of 1997,’’
defines ‘‘Secretary’’ as the Secretary of
Transportation, and lists the table of con-
tents for this legislation.

TITLE I—SURFACE TRANSPORTATION

Sec. 1001. Short Title; Authorization of Appro-
priations

This section designates title 1 of this bill
as the ‘‘Surface Transportation Act of 1997.’’
This section also authorizes sums out of the
Highway Trust Fund (other than the Mass
Transit Account) for the National Highway
System, the Interstate maintenance pro-
gram, the surface transportation program,
the congestion mitigation and air quality
improvement program, the highway bridge
replacement and rehabilitation program, the
Federal Lands Highways program, the infra-
structure safety program, the integrated
safety fund, the national recreational trails
program, and university transportation cen-
ters.

Authorizations for other highway trust-
funded programs not included in this section
are included in the legislative provisions au-
thorizing the programs themselves, such as
Federal Highway Administration’s research
and technology, Intelligent Transportation
Systems, and motor carrier safety programs.

Paragraph (5) establishes a $17 million an-
nual take-down from HBRRP apportion-
ments to fund the alteration of bridges de-
termined to be unreasonable obstructions to
navigation under the Truman Hobbs Bridge
Act, 33 U.S.C. 511–524, and requires the Sec-
retary to transfer such sums (contract au-
thority), an amount of obligation authority
equal to 100 percent of such contract author-
ity, and the responsibility for administering
such sums to the United States Coast Guard.
These sums are to be administered in accord-
ance with the Truman Hobbs Bridge Act,
rather than the HBRRP.
Sec. 1002. Definitions

This section revises the current definition
of ‘‘operational improvement’’ found in 23
U.S.C. 101(a) to expressly include the instal-
lation, operation, or maintenance of certain
Intelligent Transportation Systems infra-
structure projects, and the installation or
operation of communications systems, road-
way weather information and prediction sys-
tems, and other such improvements des-
ignated by the Secretary that enhance road-
way safety during adverse weather. This lan-
guage expands the definition of operational
improvement to include operation and main-
tenance expenses for public ITS infrastruc-
ture projects, since these activities are inte-
gral to and inseparable from the installation
of the associated infrastructure. Operational
improvement projects continue to be eligible
for National Highway System (NHS) and sur-
face transportation program (STP) appor-
tionments under the revised NHS and STP
provisions of this Act.
Sec. 1003. National Highway System

Paragraphs (a)(1) and (2) amend 23 U.S.C.
103(i) to expand NHS eligibility to make pub-
licly owned intercity passenger rail capital
projects eligible for NHS funds under the
same criteria that currently apply to transit
and non-NHS highway projects under 23
U.S.C. 103(i)(3).

Paragraph (a)(3) amends paragraph
103(i)(13) to expand NHS funding eligibility
to include natural habitat mitigation under
the same circumstances in which wetlands
mitigation is currently eligible for funding
under this paragraph.

Paragraph (a)(4) amends section 103 by add-
ing two new items to the list of projects gen-
erally eligible for NHS funding: publicly
owned intracity or intercity passenger rail
or bus terminals and publicly owned inter-
modal surface freight transfer facilities,
other than seaports and airports, where such
terminals and facilities are located at or ad-
jacent to the NHS or connections to the
NHS; and infrastructure-based Intelligent

Transportation Systems capital improve-
ments.

This paragraph also adds to the list of eli-
gible NHS projects a paragraph applicable
only to projects on the Virgin Islands, Guam,
American Samoa, and the Commonwealth of
the Northern Mariana Islands. The Federal-
aid highway funds provided to these terri-
tories are NHS funds, and therefore, in
amending the list of NHS-eligible projects
under section 103, new paragraph 103(i)(16)
permits these territories to use their entire
Federal-aid highway apportionments for any
STP-eligible project, any airport, and any
seaport. This greatly increases the terri-
tories’ ability to craft the most appropriate
solution to their transportation needs, re-
gardless of transportation mode.

Paragraph (a)(5) amends section 103 by add-
ing a definition of ‘‘intermodal surface
freight transfer facilities.’’ Under this defini-
tion, this term would include: any access
road, parking or staging area, ramp, loading
or unloading area and equipment, rail yard,
track, and interest in land, publicly-owned
rail access line to a seaport, and publicly
owned access road to a seaport, if they are
used to effect the transfer of freight.

Because Congress has enacted legislation
designating the National Highway System,
subsection (b) amends section 103 to strike
all out-of-date references to the States, local
officials, and the Secretary working coopera-
tively to develop and submit to Congress a
proposed National Highway System; the re-
quirement that Congress must enact a law
designating the National Highway System;
the requirement for the equitable allocation
of highway mileage on the National Highway
System among the States; and the interim
National Highway System. Subsection (b)
also makes several conforming changes to
section 103 to reflect the removal of these
NHS designation provisions from this sec-
tion. Subsection (b) also adds a new para-
graph to subsection 103(b) to provide con-
gressional approval of the Department’s sub-
mission of NHS intermodal connectors.
Sec. 1004. Apportionments

Subsection (a) of this section revises 23
U.S.C. 104(a) to more accurately reflect the
program authorizations from which the Sec-
retary may deduct to fund the administra-
tion of the Federal-aid highway program and
surface transportation research.

Subsection (b) of this section amends 23
U.S.C. 104(b) by revising the current for-
mulas for the National Highway System,
congestion mitigation and air quality im-
provement program (CMAQ), and surface
transportation program (STP) apportion-
ments.

NHS and STP Program Formulas
Revised paragraph 104(b)(1) provides that

NHS funds shall be apportioned in each fiscal
year, on or after October 1, according to the
following factors:

75 percent according to each State’s annual
contributions to the Highway Trust Fund
(excluding the Mass Transit Account) as a
percent of the total annual contributions to
the Highway Trust Fund (excluding Mass
Transit) by all States (using the latest avail-
able data);

15 percent according to each State’s annual
commercial vehicle contributions to the
Highway Trust Fund (excluding the Mass
Transit Account) as a percent of the total
annual commercial vehicle contributions to
the Highway Trust Fund (excluding Mass
Transit) by all States (using the latest avail-
able data). Commercial vehicle contributions
to the Highway Trust Fund include Federal
diesel fuel taxes, the Federal heavy vehicle
use tax, the Federal truck and trailer excise
tax, and the Federal truck tire tax (using the
latest available data); and
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10 percent according to each State’s public

road mileage as a percent of the total public
road mileage for all States (using the latest
available data);

With the guarantee that each State’s an-
nual apportionments will equal no less than
one-half of one percent (0.5 percent) of the
total annual apportioned NHS funds.

Revised paragraph 104(b)(3) provides that
STP funds shall be apportioned according to
the following factors:

70 percent according to each State’s annual
contributions to the Highway Trust Fund
(excluding the Mass Transit Account) as a
percent of the total annual contributions to
the Highway Trust Fund (excluding Mass
Transit) by all States (using the latest avail-
able data); and

30 percent according to each State’s total
population as a percent of the total popu-
lation of the United States (using the latest
available annual data);

With the guarantee that each State’s an-
nual apportionments will equal no less than
one-half of one percent (0.5 percent) of the
total annual apportioned STP funds.

CMAQ Formula
The existing CMAQ formula at 23 U.S.C.

104(b)(2) is based on two factors: the popu-
lation living in ozone nonattainment areas
within each State and the severity of that
ozone pollution. For increasing levels of se-
verity, an additional weighting factor is ap-
plied to the nonattainment area population,
rising from 1.0 for the least severe to 1.5 for
the most severe ozone air pollution. If an
ozone nonattainment area is also nonattain-
ment for carbon monoxide, it receives an ad-
ditional weighting factor of 1.2. Under the
NHS Designation Act of 1995, CMAQ appor-
tionment factors (including the nonattain-
ment area population and the severity level,
or ‘‘classification’’) were frozen as they were
in 1994 to hold CMAQ funding levels even for
States whose nonattainment areas were re-
designated to attainment and thus dropped
out of the apportionment formula.

In subparagraphs 104(b)(2) (A) and (B), the
basic formula would remain the same, how-
ever additional funding would be apportioned
to States with particulate matter pollution
and additional consideration would be given
to carbon monoxide pollution. Also, a new
weighting factor is employed for those areas
that have redesignated to attainment, or
‘‘maintenance areas’’. They would be given a
1.0 weighting factor and all other ozone non-
attainment areas would be bumped up, rang-
ing from a factor of 1.1 to 1.5.

In subparagraph 104(b)(2)(D), any addi-
tional area newly designated as nonattain-
ment as a result of a change in the national
ambient air quality standards that has sub-
mitted to EPA a State implementation plan
will have its population included in the
CMAQ apportionment formula with a
weighting factor of 1.0.

To ensure that no State will receive less in
CMAQ funding as a result of a redistribution
of funds caused by the new standards, new
subparagraph 104(b)(2)(E) provides such sums
as necessary from the surface transportation
program before STP funds are apportioned,
to hold States harmless.

National Recreational Trails Program
Subsection (c) of this section amends 23

U.S.C. 104(h) to establish the formula to be
used in apportioning funds authorized to be
appropriated for carrying out the National
Recreational Trails Program. In paragraph
104(h)(1), the Secretary is directed to deduct,
from the sums authorized to carry out this
program, an amount to cover the cost of ad-
ministering the Recreational Trails Pro-
gram, the cost of research under that pro-
gram, and the cost of administering the Fed-
eral Recreational Trails Advisory Commit-

tee. Paragraph 104(h)(1) also limits this
amount to three percent or less of the sums
authorized. Paragraph 104(h)(2) delineates
the manner in which the Secretary is to ap-
portion among the States the remainder of
the sums authorized to be appropriated to
carry out the Recreational Trails Program.
Subparagraph 104(h)(2)(A) provides that the
Secretary is to apportion fifty percent of the
remainder of the authorized sums equally
among the States eligible for funding under
the Recreational Trails Program. Subpara-
graph 104(h)(2)(B) directs the Secretary to
apportion the other fifty percent among the
eligible States in amounts proportionate to
the degree to which non-highway rec-
reational fuel was used in each such State
during the preceding year.

Woodrow Wilson Memorial Bridge
Subsection (d) of this section amends 23

U.S.C. 104(i) to authorize funding for fiscal
years 1998, 1999, and 2000, to remain available
until expended, for the rehabilitation of the
existing Woodrow Wilson Memorial Bridge
and for the costs related to construction of a
new bridge. The design of the new bridge will
be based on the design selected by the Wood-
row Wilson Memorial Bridge Coordination
Committee, and no actual construction con-
tracts can be let until ownership of the
bridge is transferred to the Woodrow Wilson
Memorial Bridge Authority. The require-
ments for design selection and transfer of
ownership were established by the Woodrow
Wilson Memorial Bridge Authority Act of
1995. Construction of the new bridge shall be
administered in accordance with Federal Ac-
quisition Regulations.

Subsection (e) of this section adds a new
subsection, (k), to section 104, recodifying
current subsection 134(k) with one signifi-
cant revision. New subsection 104(k) estab-
lishes a process for transferring and admin-
istering transit funds made available for
highway projects and highway funds made
available for transit projects. This sub-
section has been revised to expressly provide
for program-wide transfers of funds and a
like amount of obligation authority, where
the current subsection only provides for the
project-by-projects transfer of funds. This
subsection also provides for program-wide
transfers of highway and transit funds to
Amtrak and other eligible rail projects.

AUDITS OF HIGHWAY TRUST FUND

Subsection (f) permits the Secretary to re-
imburse the Department of Transportation’s
Inspector General for the cost of conducting
annual financial statement audits of the
Highway Trust Fund in accordance with the
Chief Financial Officers Act of 1990.

EQUITY ADJUSTMENTS

Subsections (g) and (h) of this legislation
revise and rename the current minimum al-
location provision of title 23. As revised, 23
U.S.C. 157(a)(1) provides that each State
shall receive at least 90 of its annual con-
tributions to the Highway Trust Fund (ex-
cluding the Mass Transit Account) as a per-
cent of total annual contributions to the
Highway Trust Fund (excluding Mass Tran-
sit) by all States (using the latest available
data.) Such adjustment shall only apply to
funds apportioned under the following pro-
grams: Interstate maintenance, National
Highway System, bridge, surface transpor-
tation program/enhancements, congestion
mitigation and air quality improvement,
metropolitan planning, and infrastructure
safety.

Paragraph 157(a)(2) provides that for fiscal
years 1998 through 2003, each State except
Alaska shall receive at least 90 percent of
the funds apportioned to that State in the
preceding fiscal year, including equity ad-
justments, but excluding State percentage

guarantee amounts. Alaska shall receive at
least 90 percent of its previous year’s appor-
tionments in fiscal year 1998 and 100 percent
of each preceding year’s apportionments for
each of fiscal years 1999 through 2003.
Sec. 1005. State Percentage Guarantee

Similar to the hold harmless provision
(subsection 1015(a)) of ISTEA, this section es-
tablishes levels for annual apportionments
such that each State is guaranteed to receive
at least a certain percentage of total appor-
tionments for each year for the NHS, CMAQ,
STP, IM, bridge, infrastructure safety, both
equity adjustments in section 157, and Inter-
state reimbursement programs. Each State’s
STP apportionment would be increased or
decreased as necessary each year to ensure
that the total amount of specified apportion-
ments at least equals the percentage speci-
fied in this section for every State.
Sec. 1006. Project Approval and Oversight

This section revises 23 U.S.C. 106, concern-
ing Federal and State responsibilities for
projects funded under title 23.

Paragraph (a)(1) of this section retitles
section 106 from ‘‘Plans, Specifications, and
Estimates’’ to ‘‘Project Approval and Over-
sight’’ to reflect the greater scope of this
section, as revised.

Paragraph (a)(2) of this section redesig-
nates subsection 106(e) and (f) as 106(f) and
(g), respectively.

Paragraph (a)(3) of this section strikes cur-
rent subsections 106(a), (b), (c), and (d) and
replaces them with five new subsections.
While several of the provisions of these four
subsections have been incorporated into this
revised section, the 15 percent limit on esti-
mates for construction engineering, found in
current subsection 106(c), has not been in-
cluded in this new section. Striking current
subsection 106(c) eliminates this outdated
provision that has been found to be flawed
for several reasons. It is burdensome to both
the States and the Secretary to collect and
maintain the data necessary to monitor
States’ compliance with this provision. Also,
because this is only a limit on aggregate
(State-wide) construction engineering costs,
it is ineffective at controlling such costs on
any individual project. Also, this provision
has been found to be unnecessary because
the benefits of limiting construction engi-
neering costs are uncertain, and an argu-
ment can be made that such a limit could po-
tentially affect the quality of the project.
Without this limit, States can be reimbursed
for their actual costs of construction engi-
neering for each project without having to
compile the costs of construction engineer-
ing in an annual accounting to see if the
costs are, on average, within the 15 percent
limitation.

New subsection 106(a) combines the current
two-step process for project approval and
execution of a project agreement into a proc-
ess where both actions are taken concur-
rently, by merging the provisions of current
subsection 106(a) with current subsection
110(a). Current subsection 106(a) provides for
the Secretary’s approval of plans, specifica-
tions, and estimates that a State submits for
approval. The Secretary’s approval con-
stitutes an obligation of the Federal govern-
ment to pay the Federal share of the cost of
the project. Current subsection 110(a) pro-
vides for the execution of a project agree-
ment that formalizes the conditions of the
project approval. Execution of the project
agreement typically occurs at a time later
than the time of project approval (usually
after contract bids are received). In merging
these current provisions for project approval,
execution of the project agreement, and obli-
gation of Federal funds into a single process,
this subsection would greatly simplify these
procedures.
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New subsection 106(b) combines the project

agreement provisions from current sub-
sections 110(a) and (b) into one subsection.
This new subsection states that the project
agreement shall specify the State’s pro rata
share of project costs and provides that the
Secretary may rely on the State’s represen-
tations of arrangements or agreements made
by the State with local officials, where
projects are to be constructed at the expense
of, or in cooperation with, local agencies.

New subsection 106(c) parallels current
subsection 117(a) and covers the conditions
governing the Secretary’s responsibilities for
oversight of projects funded under title 23,
and how those responsibilities may be dis-
charged. New paragraph 106(c)(1) permits the
Secretary to discharge to the State the Sec-
retary’s responsibilities under title 23 for the
design, plans, specifications, estimates, con-
tract awards, and inspection of projects on
the National Highway System (NHS). The in-
tent of this paragraph is to provide signifi-
cant flexibility to the States and the Sec-
retary to discuss and mutually determine
the appropriate balance between State and
Federal (FHWA) oversight for Federal-aid
highway projects, taking into account over-
all needs and resources. A threshold of re-
sponsibility for the States is ensured in that
this paragraph provides that the Secretary’s
responsibilities under this provision shall be
no greater than they are under current law,
unless differently agreed upon by the Sec-
retary and the State. The oversight agree-
ment to be reached by the Secretary and the
State could be based on the scope and com-
plexity of NHS projects or other criteria de-
termined significant by a State. The agree-
ment could also take into account different
levels of Federal oversight on NHS projects:
from a detailed review of all project actions
to a process review/product evaluation ap-
proach. Under new paragraph 106(c)(2), the
State must assume the Secretary’s respon-
sibilities under title 23 for oversight of
projects off of the National Highway System.

New subsection 106(d) is meant to be sub-
stantively the same as current subsection
117(e). This language clarifies that, in dis-
charging responsibilities to the States under
new section 106, the Secretary is discharging
only those title 23 responsibilities listed in
this section. The Secretary may not dis-
charge any other Secretarial responsibilities
under any other Federal law, including sec-
tions 113 and 114 of title 23, United States
Code, the National Environmental Policy
Act of 1969, title VI of the Civil Rights Act of
1964, the Uniform Relocation Assistance and
Land Acquisitions Policies Act of 1970, and
any Federal laws administered by the De-
partment of Labor.

New subsection 106(e) is substantively
identical to current subsection 106(d); only
an out-of-date reference to ‘‘any Federal-aid
system’’ has been updated. This subsection
provides that the Secretary may require that
plans, specifications, and estimates for pro-
posed projects on any Federal-aid highway
be accompanied by a value engineering or
other cost reduction analysis.

New subsection 106(f) provides that the
Secretary shall require a financial plan for
any project with an estimated total cost of
$1 billion or more.

Subsection (b) of this section amends title
23 by creating a new subsection 109(r). New
subsection 109(r) parallels a provision in cur-
rent paragraph 106(b)(3) governing safety
considerations for projects for which the
State has assumed the Secretary’s respon-
sibility for approving plans, specifications,
and estimates. This new subsection provides
that safety considerations for projects under
this title may be met by phase construction.
In placing this sentence in section 109, which
sets forth Federal standards for all title 23-

funded projects, this amendment permits
States to use phase construction to meet
safety considerations on any title 23-funded
project.

Subsection (c) of this section revises the
provision making Davis-Bacon Act wage pro-
tections applicable to highway construction
projects so that the scope of this provision is
commensurate with the scope of project eli-
gibility under title 23. That is, where the
current subsection 113(a) applies the Davis-
Bacon Act’s prevailing wage requirement to
laborers and mechanics employed by con-
tractors or subcontractors on the construc-
tion work performed on highway projects,
this revised language would extend these
wage protections to the same workers em-
ployed on any project eligible for funding
under title 23—not simply highway construc-
tion projects. This subsection does not apply
to projects on local roads and rural minor
collectors and on transportation enhance-
ment and recreational trails programs not
within a Federal-aid highway right-of-way or
otherwise linked based on proximity or im-
pact to a Federal-aid highway.

Subsection (d) of this section strikes cur-
rent sections 110 and 117 because these sec-
tions have been incorporated into the new
section 106. Subsection also strikes section
105, because this section is out-of-date, hav-
ing been superseded in by the State transpor-
tation improvement program requirements
of section 135, which were added by ISTEA.

Subsection (e) of this section makes a con-
forming amendment to the analysis at the
start of chapter 1 of title 23 to reflect the
new title of section 106 and to remove the
items relating to sections 110 and 117, which
have been stricken.
Sec. 1007. Real Property Acquisition and Cor-

ridor Preservation
The Intermodal Surface Transportation Ef-

ficiency Act of 1991 (ISTEA) placed increased
emphasis on sound transportation planning,
including the preservation of transportation
corridors for future use. Ongoing efforts by
State and local officials to preserve such cor-
ridors can be hampered when development
pressures create adverse impacts on affected
property owners. Development, when not co-
ordinated with transportation needs, can
often foreclose options available to transpor-
tation officials to avoid environmentally
sensitive sites. Often in such cases, early ac-
tion and acquisition is the only way to as-
sure that lands can be obtained and reserved
for future use.

The changes made by this section expand
or modify the flexibility provided to local
and State governments to take prudent pub-
lic action to compete for land resources and
implement corridor preservation programs
adopted through the public planning process.

Sections 108 and 323 of 23 U.S.C. are modi-
fied to remove restrictive language and out-
dated programs, revise language, and add op-
portunities for States and local governments
to utilize early acquisition when necessary
while retaining maximum flexibility to le-
verage the use of Federal funds.

Section 108 is retitled to reflect its applica-
bility to general corridor preservation pro-
grams as well as to identified project right-
of-way needs.

Subsection 108(a) is revised to conform
with the new title for this section and to
provide that property acquisition can be con-
ducted in support of federally assisted trans-
portation improvements and is not limited
to Federal-aid highways. States can use any
apportioned funds for land acquisition, but
the action must be supported by their ap-
proved transportation program. The term
‘‘highway department’’ is removed from the
section to reflect the changed organizational
environment and the move to multi-modal
planning processes.

Subsection 108(c) is revised to provide an
expiration and close-out period for obliga-
tions already authorized from the right-of-
way revolving fund. No allocations of funds
have been made during the last two years,
and the fund is no longer considered nec-
essary to support State acquisition activi-
ties. Subsection 108(c), as revised, provides
that credits based on conversion or reim-
bursements are to be applied to the Highway
Trust Fund rather than the revolving fund.

Section 323 is amended to add flexibility
and to provide an alternative means of
leveraging Federal funds apportioned to each
State by providing a credit based on the
value of publicly owned lands incorporated
within a federally funded project. This credit
applies not only to property that has been
donated to the State or local government,
but also other property that is owned by the
State or local government, so long as at the
time such property was acquired there was
no intent to avoid requirements of the Uni-
form Relocation Assistance and Real Prop-
erty Acquisition Policies Act or any other
Federal law. This provision is consistent
with the credits already permitted for do-
nated real property and services. Along with
other financing options provided under
ISTEA (including provisions retained in 23
U.S.C. 108 regarding reimbursement for prop-
erty acquired in advance of Federal author-
izations and innovative options to establish
State-based funds to support early acquisi-
tions), the provisions added by this section
expand the choices available to State and
local governments in fashioning financial
strategies to best serve their transportation
objectives.
Sec. 1008. Proceeds from the Sale or Lease of

Real Property
Current section 156 of title 23, United

States Code, requires States to charge fair
market value for the use of airspace acquired
in connection with a federally funded
project. This section also authorizes States
to retain the Federal share of net income
from the sale, use, or lease of this airspace as
long as that same amount was used by the
State for projects eligible for funding under
title 23.

This section revises 23 U.S.C. 156 to expand
these principles regarding airspace income
to apply to the net income generated by a
State’s lease, sale, or other use of all real
property acquired with Federal financial as-
sistance. This reduces administrative over-
head relating to property management prac-
tices and simplifies such practices by apply-
ing the same standard to all real property in-
terests that are acquired with Federal-aid
highway funds and requiring that the Fed-
eral share of any proceeds be reapplied with-
in the State to other projects eligible for
funding under title 23.
Sec. 1009. Interstate Maintenance Program

Subsection (a) strikes subsections 109(m)
and 119(b) of title 23, United States Code, to
eliminate both the requirement for the Sec-
retary of Transportation to issue Interstate
maintenance guidelines and the requirement
for States to annually certify that they have
a maintenance program in place that is in
accordance with those guidelines. Subsection
(a) also strikes subsection 119(e) of such title
to eliminate the separate Interstate System
preventive maintenance eligibility standard.
Accordingly, Interstate System preventive
maintenance eligibility would be determined
in accordance with the general preventive
maintenance provision of subsection 116(d).

Subsection (b) amends subsection 119(c),
now 119(b), to expand IM eligibility to in-
clude the reconstruction of Interstate high-
ways and infrastructure-based ITS capital
improvements to the extent that they im-
prove the performance of the Interstate.
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Subsection (c) revises subsection 119(f),

now 119(d), to require a State that seeks to
transfer any of its IM funds to its NHS or
STP apportionments to annually certify that
it is adequately maintaining its Interstate
pavement and bridges and that the IM funds
it seeks to transfer are in excess of its needs
for its Interstate pavement and bridges.

Subsection (d) technically amends sub-
section 119(a) to strike an out-of-date ref-
erence to subsection 119(e).
Sec. 1010. Maintenance

Subsection (a) amends subsection 116(a) of
title 23, United States Code, to revise an out-
of-date reference to a Federal-aid highway
system and to clarify when a State’s duty to
maintain shall cease.

Subsection (b) adds a requirement to sub-
section 116(a) that each State annually cer-
tify that it is maintaining its Federal-aid
highway projects.

Subsection (c) makes several technical
amendments to subsections 116(b) and (c).
Sec. 1011. Interstate 4R Discretionary Program

This section amends 23 U.S.C. 118(c) to re-
authorize the current Interstate 4R discre-
tionary program at a level of $45 million per
year for each of fiscal years 1998 through
2003. The eligibility, priority, and funds
availability criteria for this program are un-
changed from current law.

This section also strikes paragraph
118(c)(1) to eliminate an out-of-date provi-
sion. Paragraph 118(c)(1) authorized funding
for a set aside from Interstate construction
apportionments for construction projects,
however, funds were not authorized for the
Interstate construction program after fiscal
year 1995.
Sec. 1012. Emergency Relief Program

Subsection (a) of this section amends 23
U.S.C. 120(e) to reduce the Federal share pay-
able on emergency relief projects to 75 per-
cent of the cost of each such project. This
amendment brings the Federal share require-
ment of the FHWA’s emergency relief pro-
gram in line with the government-wide
emergency relief proposal advanced by the
President. Subsection (a) also amends 23
U.S.C. 120(e) to shorten the time period in
which States receive a 100 percent Federal
share of emergency relief funds to the first 30
days after a disaster occurrence. ER funds
can be used for eligible emergency repairs
done to restore essential highway traffic,
minimize the extent of damage, or protect
the remaining facility. The 100 percent Fed-
eral share requirement for emergency relief
projects on Federal lands and U.S. territories
is unchanged. Paragraph (a)(1) of this section
technically amends 23 U.S.C. 120 to replace
an outdated reference to Federal-aid high-
way systems.

Paragraphs (b)(1), (2), and (3) strike 23
U.S.C. 125(a), redesignate subsections 125(b),
(c), and (d) as 125(d), (e), and (f), respectively,
and reorganize subsection 125(a), dividing the
subsection by subject matter, removing out-
of-date language concerning emergency re-
lief authorizations for prior years, and pro-
viding that emergency relief funds shall be
available until expended.

Paragraph (b)(4) makes conforming amend-
ments to 125(d), as so redesignated, to con-
form internal section references to the
changes made by paragraph (b)(2).

Paragraph (b)(5) technically corrects
125(e), as so redesignated, to correct a ref-
erence to Federal-aid highways.
Sec. 1013. Toll Roads, Bridges, Tunnels, and

Ferries
Subsection (a) of this section amends para-

graph 129(a)(1) of title 23, United States
Code, to remove the prohibitions against
Federal participation in the initial construc-
tion of a toll highway, bridge, or tunnel on

the Interstate System or in the reconstruc-
tion of a toll-free Interstate highway and its
conversion to a toll facility. Such initial
Interstate construction or Interstate recon-
struction/conversion would be eligible for
Federal-aid highway funds to the same ex-
tent and under the same terms (including
limitations on the use of toll revenues) as
such projects on non-Interstate highways,
bridges, and tunnels currently are eligible
under section 129 of such title. For those
States that choose to toll Interstate routes
under this provision, the Department en-
courages the use of electronic tolling. Elec-
tronic tolling shortens delays at toll facili-
ties, thereby shortening trip times and re-
ducing vehicle emissions.

Subsection (b) of this section eliminates an
out-of-date subsection (129(d)) which estab-
lished a tolling pilot program that has ac-
complished its intended purpose. However,
pilot toll agreements that were executed
under subsection 129(k) are still valid unless
they were modified under 23 U.S.C. 129(a)(6).
Sec. 1014. Surface Transportation Program

Subsection (a) amends subsection 133(a) of
title 23, United States Code, to reflect that
the surface transportation program provided
for under this section has already been es-
tablished.

Subsection (b) of this section amends para-
graph 133(b)(2) to clarify that the eligibility
for privately owned vehicles and facilities
used to provide intercity passenger service
by bus or rail under the STP program par-
allels the eligibility of such vehicles and fa-
cilities under 49 U.S.C. 5302(a)(1), as revised
by this Act. Subsection (b) also amends
133(b) to expand STP eligibility regarding
safety projects to include publicly owned rail
safety infrastructure improvements and pro-
grams and non-infrastructure highway safe-
ty improvements. Subsection (b) also
amends paragraph 133(b)(3) to make clear
that STP funds may be used to fund the
modification of existing public sidewalks to
comply with the requirements of the Ameri-
cans with Disabilities Act. Subsection (b)
also codifies a provision governing transpor-
tation enhancements eligibility that has
been set forth in agency guidance: a trans-
portation enhancements activity must have
a direct link to surface transportation. Sub-
section (b) also expands STP funding eligi-
bility to include natural habitat mitigation
under the same circumstances in which wet-
lands mitigation is currently eligible for
funding under 133(b). Subsection (b) also
amends subsection 133(b) to expand STP eli-
gibility to include two new categories of
projects: publicly owned intercity passenger
and freight rail infrastructure and rail pas-
senger vehicles.

Subsection (c) amends section 133 to elimi-
nate the safety set-aside from the STP pro-
gram and makes conforming amendments to
section 133. Highway safety programs will be
funded by a direct authorization, rather than
as a set-aside of the surface transportation
program.

Subsection (d) amends paragraph 133(e)(2)
to scale back the current quarterly, project-
by-project State certification and notifica-
tion requirements to annual, program-wide
approval of each State’s project agreement.
Administrative procedures would be estab-
lished to support the obligation by identify-
ing the projects to be advanced during the
period.

Subsection (e) strikes the second sentence
in paragraph 133(e)(3) which required that
payments made by the Secretary to the
States under section 133 could not exceed the
Federal share of costs incurred as of the date
the State requested payments.

Subsection (f) revises subsection 133(f) re-
garding the allocation of obligation author-

ity to urbanized areas to extend this provi-
sion through the life of the reauthorization.
Current FHWA guidance provides that a
State is deemed to have complied with this
provision if the target amounts of obligation
authority for individual areas have been ob-
ligated or if the State and MPO agree and
document that the obligation authority was
made available, but the area was unwilling
or unable to use it. Revised subsection 133(f)
also requires that each State and MPO en-
sure the fair and equitable treatment under
133(f)(1) of central cities of over 200,000 in
population.
Sec. 1015. Metropolitan Planning
Subsection (a). General Requirements

Subsection 134(a) of title 23, United States
Code, sets forth the general bases, goals, and
functions of the metropolitan planning proc-
ess established under this section. This sub-
section has been revised to emphasize system
management and operation (excluding main-
tenance) to underscore the need to support
existing transportation systems and imple-
mentation of Intelligent Transportation Sys-
tems. A reference to locally determined fair
and equitable treatment of all parts of the
metropolitan planning area within the plan-
ning process is added to emphasize regional
problem solving and resource distribution.
Subsection (b). Metropolitan Planning Organi-

zations (MPOs)
Paragraph (1) establishes the process for

designation (creation) of metropolitan plan-
ning organizations. This paragraph retains
the current method for designation of MPOs
by agreement of the Governor and units of
general purpose local government, but re-
quires that such local governments represent
51 percent of the affected population (under
current law, such governments must rep-
resent 75 percent of the affected population).
This paragraph retains the provision of cur-
rent law that an MPO can only be designated
under this arrangement if the central city
agrees to the proposal. As revised, this para-
graph also permits designation, consistent
with this provision, under procedures estab-
lished by State law. Under current paragraph
134(b)(1), State or local law can govern.

Paragraph (2) replaces current paragraph
134(b)(5) and establishes the process for re-
designation of existing metropolitan plan-
ning organizations. This paragraph retains
the current method for redesignation of
MPOs by agreement of the Governor and
units of general purpose local government,
but requires that such local governments
represent 51 percent of the affected popu-
lation (under current law, such governments
must represent 75 percent of the affected
population). This paragraph retains the pro-
vision of current law that an MPO can only
be redesignated if the central city agrees to
the proposal. This paragraph also permits re-
designation, consistent with this provision,
under procedures established by State law.

The special provisions for Los Angeles and
Chicago to request redesignation have been
removed because they have not been used by
either area.

Paragraph (3) replaces current paragraph
134(b)(6) and establishes the process for des-
ignating multiple metropolitan planning or-
ganizations in a single metropolitan plan-
ning area. Under current law, the Governor
alone is responsible for determining whether
more than one MPO is needed. As revised,
this paragraph includes local officials acting
through the MPO and the Secretary of
Transportation as key participants in deter-
mining whether to create multiple metro-
politan planning organizations to serve a
single metropolitan area.

Paragraph (4) replaces current paragraph
134(b)(2). This paragraph identifies the mem-
bership of the policy boards of metropolitan
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planning organizations serving areas des-
ignated as transportation management
areas. In this paragraph, specific reference is
made to the policy board of the MPO, rather
than the more general reference to the MPO,
as provided in current law, to make clear
that these membership requirements are
meant to apply to the policy boards only.

The current paragraph 134(b)(4)
‘‘grandfathering’’ all MPO structures exist-
ing and not redesignated after December 18,
1991, has been deleted to give State and local
officials more flexibility in structuring their
MPOs.

Paragraph (5) replaces current subpara-
graphs 134(b)(3)(A) and (B). This paragraph
provides that nothing in subsection 134(b)
shall interfere with a public agency’s author-
ity, under State law, to develop plans and
programs for adoption by an MPO and to de-
velop long range capital plans, coordinate
transit services and projects, and carry out
other activities under State law. No sub-
stantive revisions have been made to this
language.
Subsection (c). Metropolitan Planning Area

Boundaries
This subsection establishes the basis for

designating metropolitan planning area
boundaries. Such boundaries include the ex-
isting urbanized area, the contiguous area
expected to become urbanized in the next 20
years, and any areas in nonattainment for
ozone, carbon monoxide or particulate mat-
ter. This subsection differs from current sub-
section 134(c) in several ways. It freezes the
connection between nonattainment areas
and metropolitan planning areas to the met-
ropolitan planning area boundaries in exist-
ence as of September 30, 1996, but allows the
Governor and the MPO, upon agreement, to
expand the boundaries of a metropolitan
planning area. This paragraph also adds non-
attainment areas for particulate matter to
this list of nonattainment areas to be in-
cluded in the boundaries of a metropolitan
planning area. Finally, this paragraph is re-
vised to provide that for urbanized areas des-
ignated after September 30, 1996, the Gov-
ernor and units of general purpose govern-
ment must establish metropolitan planning
area boundaries that appropriately address
current areas in nonattainment for ozone,
carbon monoxide, or particulate matter.
Subsection (d). Coordination in Multi-State

Areas
Paragraph (1) requires the Secretary to en-

courage the coordination of metropolitan
planning activities in metropolitan planning
areas divided by State boundaries and served
by multiple MPOs. Clarifying editorial
changes have been made.

Paragraph (2) authorizes two or more
States to enter into a compact to cooperate
in implementing the planning activities au-
thorized under this section. This provision is
unchanged from current law.
Subsection (e). Coordination of MPOs

This subsection requires coordination be-
tween two or more metropolitan planning or-
ganizations with authority within a metro-
politan planning area or a nonattainment
area. This subsection has been revised to in-
clude areas that are in nonattainment for
particulate matter. In addition, it requires
each MPO to coordinate their plans and pro-
grams under this section with each other,
where the current provision requires that
they consult with each other.
Subsection (f). Scope of the Planning Process

This subsection identifies the issues to be
considered in the planning process when de-
veloping plans and programs. This sub-
section has been revised to create seven
broad clusters of issues, where current sub-
section 134(f) includes 16 specific factors.

These seven clusters encompass the 16 fac-
tors included in current law, but are meant
to give planning officials greater flexibility,
e.g., landside port access planning could be
conducted within the metropolitan planning
process under 134(f)(1)(E). The use of these
clusters must be reflected in their applica-
tion in transportation decisionmaking.
These same clusters, with minor modifica-
tions, are used in the Statewide planning
provision of 23 U.S.C. 135 for consistency and
clarity.
Subsection (g). Development of Transportation

Plan
This subsection has been renamed, from

‘‘Development of Long-Range Plan’’ to ‘‘De-
velopment of Transportation Plan’’ to em-
phasize the comprehensive, multi-modal
transportation focus of the plan, rather than
its time frame.

Paragraph (1) sets forth the requirement
for a transportation plan in each metropoli-
tan area.

Paragraph (2) lists the minimum contents
of the plan. This paragraph eliminates the
requirement that the plan be in a form deter-
mined by the Secretary. These subpara-
graphs also require consideration of strate-
gies to address system preservation and effi-
ciency of use. The focus of this plan has been
broadened to emphasize all transportation
investments, including system management
and operation (excluding maintenance) and
to eliminate the distinction between transit
systems and highways. In addition, the ref-
erence to vehicular congestion has been
modified.

Subparagraph (C) of this paragraph sets
forth the requirement for a financial plan
based on resources that are available or that
can reasonably be made available. This fi-
nancial planning language has been slightly
revised for clarity. In addition, a new re-
quirement for a cooperative process, involv-
ing the MPO, public transit agency, and the
State, for estimating the resources available
to support implementation of a plan has
been included.

Current subparagraph (D) requiring the
plan to list proposed transportation enhance-
ment activities has been eliminated as un-
necessary because all federally supported im-
provements are already required to be in a
plan and program.

Paragraph (3) is retitled and modified to
revise the coordination between transpor-
tation planning and air quality agencies and
to add coordination with other planning
processes. Subparagraph (A) requires that
MPOs coordinate with State air quality
agencies in metropolitan areas that are in
nonattainment for ozone or carbon mon-
oxide. Subparagraph (A) also is revised to in-
clude areas in nonattainment for particulate
matter. Current paragraph (3) requires State
air quality agencies and MPOs to coordinate
the development of the long-range (now
transportation) plan with the development of
transportation control measures of the State
implementation plan. The revised subpara-
graph requires State air quality agencies and
MPOs to ensure cooperation in the develop-
ment of air quality and transportation plans.
This strengthens the reciprocal relationship
between the planning processes beyond just
the development of transportation control
measures. Subparagraph (B) is added to sup-
port the relationship in metropolitan areas
between related planning activities and proc-
esses. Development of transportation plans
is expected to account for related invest-
ments and program strategies developed
through other planning activities, e.g., eco-
nomic development and revitalization. Such
coordination would ensure that transpor-
tation projects and programs would consider,
for example, the needs of low income com-

munities so that they would be effectively
integrated with transportation investments.

Paragraph (4) requires that each MPO pro-
vide an opportunity for public participation
and involvement in the planning process.
This paragraph is revised to add freight ship-
pers to the list of interested parties to be
provided a reasonable opportunity to com-
ment on the transportation plan.

Paragraph (5) requires that each MPO pub-
lish or otherwise make readily available to
the public its transportation plan. This pro-
vision is unchanged from current law.
Subsection (h). Metropolitan Transportation Im-

provement Program
Paragraph (1) of this subsection establishes

the requirement for each MPO to develop, in
cooperation with the State and affected pub-
lic transit operators, a transportation im-
provement program for its metropolitan
area. This program must be updated every
two years, and interested parties must be
provided with a reasonable opportunity to
comment on the proposed program. This
paragraph is revised to add freight shippers
to the list of interested parties.

Paragraph (2), retitled content, requires
the transportation improvement program to
include a list of federally funded surface
transportation projects and strategies to be
carried out within the first 3 years of the
program. This paragraph also requires the
program to include a financial plan dem-
onstrating how the program can be imple-
mented, indicating the resources that are
reasonably expected to be available to carry
out the program and any innovative finance
techniques needed. This paragraph has been
revised to require the MPO, public transit
agency, and State to cooperatively develop
estimates of funds that will be available to
support program implementation.

Paragraphs (3), (4), and (5) have been reor-
dered from previous statutory language for
clarity.

Paragraph (3), included projects, replaces
paragraph (h)(5). [Current paragraph (h)(4),
requiring the Secretary to initiate a rule-
making within 6 months of enactment of
ISTEA on conforming NEPA review of tran-
sit projects with NEPA review of highway
projects has been deleted because this re-
quirement has already been met.] Paragraph
(4) provides that only those projects or iden-
tified project phases that can be reasonably
anticipated to be fully funded may be in-
cluded in a transportation improvement pro-
gram.

Paragraph (4), notice and comment, re-
places current paragraph (h)(6). This para-
graph requires MPOs to provide the public
and interested parties with reasonable notice
of and an opportunity to comment on a pro-
posed transportation improvement program
before approving the program.

This paragraph has been revised to require
the MPO to cooperate with the State and
public transit operators in implementing
this requirement.

Paragraph (5), project selection, clarifies
the distinction between project selection and
TIP development as established in ISTEA.
TIP development is a cooperative process in-
volving the MPO, State and transit opera-
tors. Project selection, as referred to in
ISTEA, is the process for advancing projects
as scheduled in the TIP or moving projects
between years within an approved TIP. This
language clarifies that project selection is
exercised once a TIP has been approved and
does not apply to TIP development. It may
lead in some cases to TIP amendments where
significant changes have occurred after TIP
approval.
Subsection (i). Transportation Management

Areas (TMAs)
This subsection requires the Secretary to

designate a special category of metropolitan
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planning areas—those urbanized areas over
200,000 in population—as transportation
management areas and it sets forth a special
MPO structure and procedures for the plan-
ning process serving those areas.

Paragraph (1) drops the current reference
to inclusion of the Lake Tahoe Basin, upon
request, as a transportation management
area because it is ineffective. The area has
not benefitted from this provision, which al-
lowed the area to be designated as a trans-
portation management area but did not give
it MPO status or make it eligible for plan-
ning funds.

Paragraph (2) requires the planning process
in TMAs to be based on continuous, coopera-
tive, and comprehensive planning. This pro-
vision is unchanged from current law.

Paragraph (3) requires the creation of a
congestion management system within a
TMA. The language requiring the Secretary
to establish a phase-in schedule for this re-
quirement is deleted because this require-
ment has been implemented.

Paragraph (4) establishes the process for
selecting projects for implementation to be
carried out within the boundaries of a TMA
and with Federal financial participation.

Paragraph (5) establishes a process for tri-
ennial Federal review of the metropolitan
planning process in transportation manage-
ment areas and includes sanctions for failure
to meet Federal certification standards. The
review process is in addition to approval of
the STIP and Unified Planning Work pro-
gram and Federal conformity determina-
tions. FHWA and FTA actions, when coupled
together, can be strategically used to induce
improved planning by leveraging the con-
sequences of each action.

Where current paragraph (5) provides for
withholding 20 percent of only surface trans-
portation program apportionments attrib-
uted to a metropolitan area if it remains
uncertified, this revised paragraph provides
that the Secretary may withhold all or any
part of the apportioned funds attributed to
the TMA under titles 23 and 49, United
States Code, as the Secretary deems appro-
priate. Based on this authority, the Sec-
retary has multiple options to apply sanc-
tions to reflect the severity of deficiencies in
the planning process under review. Further,
this penalty can be applied to reinforce the
other approval actions mentioned in the pre-
ceding paragraph. The withheld apportion-
ments must be restored to the metropolitan
area once it is certified by the Secretary
under this paragraph.
Subsection (j). Abbreviated Plans and Programs

for Certain Areas
This subsection enables the Secretary to

permit metropolitan areas (other than trans-
portation management areas) to develop an
abbreviated metropolitan transportation
plan and program that the Secretary deter-
mines to be appropriate to achieve the pur-
poses of this section. MPOs that contain
nonattainment areas cannot utilize this pro-
vision. This subsection is substantially un-
changed from current law.
Subsection (k). Additional Requirements for Cer-

tain Nonattainment Areas
Previous subsection (k) on transfer of

funds has been moved to 23 U.S.C. 104. Pre-
vious subsection (l) is redesignated as (k).

This subsection requires single occupant
vehicle (SOV) capacity-increasing projects in
TMAs classified as nonattainment to be part
of an approved congestion management sys-
tem before they may be federally funded. In
addition, this subsection has been revised to
include areas that are in nonattainment for
particulate matter.
Subsection (l). Limitation on Statutory Con-

struction
Previous subsection (m) is redesignated as

(l).

Subsection (l), as so redesignated, provides
that nothing in 23 U.S.C. 134 shall be con-
strued to confer on an MPO the authority to
impose legal requirements on any transpor-
tation facility, provider, or project not eligi-
ble under title 23 or chapter 53 of title 49.
This subsection would be amended to correct
the reference to the restatement of the Fed-
eral Transit Act as positive law in chapter 53
of title 49, United States Code.
Subsection (m). Funding

Previous subsection (n) is redesignated as
(m).

The source of federal funds to support met-
ropolitan transportation planning is identi-
fied. Additionally, this section permits
MPOs to make available to the State (for
funding Statewide planning under 23 U.S.C.
135) any funds set aside under 23 U.S.C. 104(f)
for metropolitan planning that are not used
to carry out such planning.
Sec. 1016. Statewide Planning
Subsection (a). General Requirements

Subsection 135(a) of title 23, United States
Code, sets forth the general bases, goals, and
functions of the Statewide planning process
established under this section. This sub-
section has been revised to emphasize system
management and operation (excluding main-
tenance) to underscore the need to support
existing transportation systems and imple-
mentation of Intelligent Transportation Sys-
tems. A reference to fair and equitable treat-
ment within the planning process for all
areas of the State has been added.
Subsection (b). Scope of the Planning Process

This subsection replaces current sub-
sections 135(b), (c), and (d). This subsection
identifies issues to be considered in the
Statewide planning process. This subsection
lists seven broad clusters of issues to be con-
sidered. These clusters encompass the 20 fac-
tors included in current subsection 135(c) but
are meant to give planning officials greater
flexibility, e.g., landside port access plan-
ning could be conducted within the metro-
politan planning process under 135(b)(1)(E).
The same clusters, with minor modifica-
tions, are used in the metropolitan planning
provision. This subsection is also revised to
require the State to cooperatively determine
with its planning partners how these consid-
erations are translated into State goals and
objectives. Finally, this subsection retains,
with clarifying edits, the requirements to co-
ordinate Statewide planning with metropoli-
tan planning and for Statewide planning to
consider the concerns of Indian tribal gov-
ernments and Federal lands agencies. An ad-
dition is made to address the concerns of
elected local officials with jurisdiction over
transportation in non-metropolitan areas.
An addition also is made to add coordination
with other planning processes. Development
of transportation plans is expected to ac-
count for related investments and program
strategies developed through other planning
activities, e.g., economic development and
revitalization. Such coordination would en-
sure that transportation projects and pro-
grams would consider, for example, the needs
of low income communities so that they
would be effectively integrated with trans-
portation investments.
Subsection (c). Transportation Plan

This subsection replaces current sub-
section 135(e) and has been renamed, from
‘‘Long-Range Plan’’ to ‘‘Transportation
Plan’’ to emphasize the comprehensive,
multi-modal transportation focus of this
plan, rather than its time frame. This sub-
section requires States to develop transpor-
tation plans for all areas of the State. This
subsection has been revised to clarify that
the Statewide plan should cover at least a 20-
year forecast period and that it should pro-

vide for the development of operations and
management strategies, in addition to cap-
ital. This subsection also is revised to call
for consultation between the State and local
transportation officials outside of metropoli-
tan area boundaries when developing the
Statewide plan for such non-metropolitan
areas. This subsection also adds freight ship-
pers to the list of interested parties to which
the State must provide a reasonable oppor-
tunity to comment on the proposed plan.

Subsection (d). State Transportation Improve-
ment Program

This subsection replaces current sub-
section 135(f) and has been renamed from
‘‘Transportation Improvement Program’’ to
‘‘Statewide Transportation Improvement
Program.’’

Paragraph (1) of this subsection requires
States to develop transportation improve-
ment programs for all areas of the State.
This subsection is also revised to call for
consultation between the State and local
transportation officials outside of metropoli-
tan area boundaries when developing the
program for such non-metropolitan areas.
This section also adds freight shippers to the
list of interested parties to which the State
must provide a reasonable opportunity to
comment on the proposed program.

Paragraph (2) requires the transportation
improvement program to identify all feder-
ally funded surface transportation projects.
This paragraph has also been revised to pro-
vide that the projects included in the State-
wide program for metropolitan areas must be
identical to the approved metropolitan
transportation improvement program .

Paragraph (3) provides for the selection of
projects for areas less than 50,000 in popu-
lation. TIP development is a cooperative
process involving the MPO, State and transit
operators. Project selection, as referred to in
ISTEA, is the process for advancing projects
as scheduled in the TIP or moving projects
between years within an approved TIP. The
proposed language clarifies that project se-
lection is exercised once a TIP has been ap-
proved and does not apply to TIP develop-
ment. It may lead in some cases to TIP
amendments where significant changes have
occurred after TIP approval. In the case of
areas under 50,000 population the State must
consult with affected local officials.

Paragraph (4) requires the Secretary to bi-
ennially review and approve States’ trans-
portation improvement programs. This lan-
guage is revised to direct the Secretary, be-
fore approving a STIP, to find that it is con-
sistent or substantially consistent with this
section and 23 U.S.C. 134.

Subsection (e). Funding

This subsection provides that funds made
available under 23 U.S.C. 329(a) shall be
available to carry out the requirements of
this section. This subsection is revised to
also make funds set aside under 49 U.S.C.
5313(b) available to carry out these require-
ments.

Current subsection 135(h), concerning
treatment of State laws pertaining to con-
gestion management systems, has been de-
leted because it is no longer applicable.

Sec. 1017. Research, Training, and Employment
Opportunities

Subsection (a) Training

Paragraph (a)(1) The amendment made by
this paragraph encourages a State to estab-
lish a certain number of training slots on its
Federal-aid contracts for welfare recipients
residing in the State to help meet its annual
goal for placing recipients in work activities,
as required by the ‘‘Personal Responsibility
and Work Opportunity Reconciliation Act of
1996’’ (the ‘‘Welfare Reform Act’’). Under the
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Welfare Reform Act, a State must dem-
onstrate annually that it has moved a cer-
tain percentage of families into ‘‘work ac-
tivities.’’ Work activities, with certain limi-
tations, include participation in job training
programs. Failure to meet these percentages
will result in a reduction in the block grant
that the State is entitled to receive. The
Welfare Reform Act also imposes a maxi-
mum amount of time for which individuals
can stay on public assistance.

Subsection 140(a) of title 23, United States
Code, currently provides that the Secretary
shall, where necessary to ensure equal em-
ployment opportunity, require certification
by any State recipient that the state has in
existence an apprenticeship or skill improve-
ment program. Pursuant to this authority,
FHWA issued regulations requiring States to
set goals for a minimum number of training
slots to be included on Federal-aid highway
contracts (23 CFR Sec. 230.111). Annual train-
ing goals are submitted to FHWA Division
Administrators for approval. The State se-
lects the contracts on which these slots are
to be included in order to achieve the goal.
Contractors bidding on the contracts include
the costs of the trainees (including salaries)
as part of their bids.

Under paragraph (a)(1), the State could re-
serve some of its training slots for welfare
recipients. The State could require contrac-
tors on Federal-aid projects to fill some of
the training slots designated for the contract
with welfare recipients. To minimize the
burden on the contractor, DOT could require
the State to identify eligible welfare recipi-
ents in the guidance implementing the pro-
gram.

Subparagraph (a)(2)(A) Subsection 140(b)
currently provides the authority for the
FHWA’s On-the-Job Training (OJT) Support-
ive Services Program. Funds are authorized
to be used under this section to develop, con-
duct, and administer highway construction
training, including skill improvement pro-
grams. Subparagraph (a)(2)(A) expands the
scope of the OJT program to include tech-
nology training. This change is proposed so
as to capitalize on training opportunities in
connection with Intelligent Transportation
Systems and other transportation-related
technology. This subparagraph also adds
Summer Transportation Institutes to the
types of programs that can be funded under
subsection 140(b). Summer Transportation
Institutes are programs that are sponsored
by colleges (mostly Minority Institutions of
Higher Education) to expose high school stu-
dents to careers in transportation, to assist
them in developing skills that they would
need to pursue a career in transportation,
and to familiarize them with a college envi-
ronment. Expanding the program to include
Summer Transportation Institutes allows
States to provide education, guidance, and
motivation for disadvantaged and at-risk
youth and to develop a future pool of trans-
portation professionals.

Subparagraph (a)(2)(B) Under the current
law, the Secretary is authorized to reserve
up to $10 million of the funds authorized
under 23 U.S.C. 104(a) to fund the OJT Sup-
portive Services Program. However, this pro-
vision was last funded by Congress in 1995,
and only at a level of $2 million. FHWA used
this funding to pay for ten pilot projects and
initiatives focusing on skill improvement
and outreach programs to minorities and
women. The current legislation also author-
izes States to draw down up to 1⁄2 of 1 percent
of funds apportioned to it for the surface
transportation program under subsection
104(b) and the bridge program under section
144. Although there is a significant amount
of funding available to the States from this
source, the use of these funds has been lim-
ited. For example, in 1996, a total of 12 states

drew down only 12 percent (less than $4 mil-
lion) of the $32 million available to develop
OJT Supportive Services Programs.

Even though States are not extensively
using these funds, a need for training in
highway construction and related work con-
tinues to exist, especially for disadvantaged
and traditionally under represented seg-
ments of the population. Women in particu-
lar are under-represented in highway con-
struction work: employment of women in
highway construction still has not even
achieved the goal of 6.9 percent established
by the Department of Labor. Further, with
the enactment of the Welfare Reform Act,
more unskilled workers will be seeking jobs
as they are moved off of welfare assistance.
Implementation of OJT Supportive Services
Programs by the States can help prepare in-
dividuals in these groups to take advantage
of job opportunities in highway construction
and technology.

The statutory language authorizing the
States to draw down these funds currently
provides that the 1⁄2 percent drawdown ‘‘may
be available’’ to States to implement OJT
Supportive Services programs. This subpara-
graph proposes to change this language to
provide that the 1⁄2 percent drawdown
‘‘should be utilized’’ by States to implement
OJT Supportive Services Programs. Al-
though the proposed change does not require
that States use this draw down, it is in-
tended to more strongly encourage States to
use this funding to ensure that some meas-
ure of training is available to increase job
opportunities on highway construction and
related work.
Subsection (b) Employment

American Indians continue to experience
unemployment at a disproportionately high
rate. On Indian reservations and in Native
communities, chronic unemployment ranges
from 25 to 85 percent. Subsection 140(d) of
title 23, United States Code, currently pro-
vides that States ‘‘may’’ implement a pref-
erence for employment. Paragraph (b)(1)
would change this subsection to provide that
States ‘‘should’’ implement a preference for
employment. Although the proposed change
does not constitute a mandate, it is intended
to more strongly encourage States to imple-
ment employment preferences of Indians on
projects carried out under title 23 near In-
dian reservations.

This subsection adds a new subsection to 23
U.S.C. 140 that would encourage States to re-
quire a contractor on Federal-aid highway
projects to hire a certain number of qualified
welfare recipients residing in the State, or to
hire a certain number of residents of
Empowerment Zones or Enterprise Commu-
nities (areas of pervasive poverty, unemploy-
ment, and general distress that have been
designated in accordance with the Omnibus
Budget Reconciliation Act of 1993). This new
subsection (140(e)) would provide a way for
the States to create job opportunities to
move people from welfare to work in order to
meet their obligations under the Welfare Re-
form bill. It would also allow States to cre-
ate job opportunities for people living in
Empowerment Zones and Enterprise Commu-
nities.

In the proposed program, protections for
contractors, as well as protections (such as
appeal rights) for potentially eligible welfare
recipients, could be included in guidance im-
plementing the program.

This subsection also adds a definition of
‘‘welfare assistance.’’

Also, this subsection adds a new subsection
to 23 U.S.C. 140, concerning employment on
Federal-aid highway projects in the Virgin
Islands. High and chronic unemployment
continues to depress the economy of the ter-
ritory of the Virgin Islands. Recent natural

disasters have had an additional negative
impact on the economy. Job opportunities
that typically accompany federally-funded
projects are frequently taken by non-resi-
dents who are employed by companies that
are based outside of the Virgin Islands.

This subsection (140(g)) would permit the
territory of the Virgin Islands to require a
contractor on a Federal-aid highway project
to give preferences in hiring to qualified per-
sons who regularly reside in the Virgin Is-
lands. Allowing such a preference gives the
Virgin Islands a means to help reduce unem-
ployment and to recapture federal funds in
its local economy. As in the welfare recipi-
ent program described in new subsection
140(e), implementing guidance could include
protections for the contractors as well as for
potentially eligible residents.
Subsection (c) Technical Corrections

This subsection makes several purely tech-
nical corrections to update and correct the
language of section 140.
Subsection (d). Minority Institutions of Higher

Education
This subsection is intended to carry out

one of the objectives of Executive Orders
12982, ‘‘Promoting Procurement with Small
Businesses Owned and Controlled by Socially
and Economically Disadvantaged Individ-
uals, Historically Black Colleges and Univer-
sities, and Minority Institutions.’’ This Ex-
ecutive Order requires Federal agencies to
establish goals for participation in federal
procurement by Historically Black Colleges
and Universities (HBCUs) and other Minority
Institutions of Higher Education (MIHEs) of
not less than 5 percent.

In the past, FHWA established various ini-
tiatives to enhance the involvement of
MIHEs in all aspects of its federal and fed-
eral-aid funded programs. Beginning in FY
95, FHWA set a goal of not less than 5 per-
cent of its research and technology funds to
be awarded annually to MIHEs. Although
various grants and cooperative agreements
have been awarded to MIHEs, the competi-
tion requirements for research and tech-
nology contracts are an obstacle in achiev-
ing the goal. In 1995, FHWA achieved only 3
percent of its 5 percent goal. MIHEs continue
to face barriers to participation in the Fed-
eral and Federal-aid highway program, par-
ticularly when they are required to compete
for grants and contracts with majority insti-
tutions which have well-established physical
plants as well as advance technological ex-
pertise and equipment.

Under this subsection, the Secretary is di-
rected to develop a program designed to re-
move barriers to participation by MIHEs and
help them gain the experience and expertise
necessary to be competitive with other edu-
cational institutions. The Secretary would
be able to carry out this program through a
variety of mechanisms, including expanded
outreach and technical assistance. In addi-
tion, notwithstanding the competitive bid-
ding requirements contained elsewhere in
title 23, the Secretary would also be per-
mitted limit competition to increase awards
under this section. However, such methods
may only be used consistent with any laws
relating to affirmative action in Federal pro-
curement that apply to this program.
Sec. 1018. Disadvantaged Business Enterprises

(DBEs)
This section continues the provisions re-

garding affirmative action found in
§ 1003(b)(1), (2), (3) and (4) of the Intermodal
Surface Transportation Efficiency Act of
1991 (ISTEA). Paragraph 1003(b)(1), now sub-
section 162(a), requires that 10 percent of the
funds authorized to be appropriated under
four titles of the ISTEA be expended with
small business concerns owned and con-
trolled by socially and economically dis-
advantaged individuals, except to the extent
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that the Secretary of Transportation deter-
mines otherwise. Paragraph 1003(b)(2), now
subsection 162(b), defines the terms ‘‘small
business concern’’ and ‘‘socially and eco-
nomically disadvantaged individuals.’’ Para-
graph 1003(b)(3), now subsection 162(c), re-
quires States to annually survey and compile
a list of DBEs. Paragraph 1003(b)(4), now sub-
section 162(d), requires the Secretary to es-
tablish uniform criteria for State govern-
ments to use in certifying whether a concern
qualifies as a DBE under this section.

This subsection has served the Department
well in administering its contracting pro-
grams. In FHWA’s program alone, the total
dollar amount to DBEs in the form of prime
contract awards and subcontract commit-
ments is $10.4 billion. Significantly, prior to
the enactment of the DBE program by Con-
gress in 1982, minority and women-owned
firms participated in approximately 3.5 per-
cent of the Federal-aid highway program.

In 1995, the Supreme Court decided
Adarand v Pena, and heightened the stand-
ard of judicial review applicable to Federal
affirmative action programs, requiring that
they meet a standard of ‘‘strict scrutiny.’’
The Adarand decision involved the FHWA’s
Federal land highway program. The Federal
land program is carried out directly by
FHWA. At issue was a contract provision de-
signed to encourage prime contractors to
utilize the services of small and disadvan-
taged business enterprises through a com-
pensatory incentive payment. The Federal
land highway program uses this provision as
part of its effort to comply with both ISTEA
and the Small Business Act.

Although deciding that strict scrutiny
should henceforth apply to all Federal af-
firmative action programs, the Supreme
Court did not strike down existing statutory
requirements. Instead, it remanded the case
to the lower courts to determine whether the
program at issue meets the strict scrutiny
standard of review. By this action, the Su-
preme Court implicitly recognized the con-
tinuing constitutionality of properly struc-
tured affirmative action programs.

Indeed, the majority opinion in Adarand
recognized the ‘‘unhappy persistence of both
the practice and the lingering effects of ra-
cial discrimination against minority groups
in this country.’’ It emphasized that strict
scrutiny was not to be ‘‘strict in theory, but
fatal in fact.’’ The President, in charging
Federal agencies to review their programs
after the Adarand decision, expressed his de-
sire to ‘‘mend, not end″ affirmative action.

In order to comply with the Supreme
Court’s ‘‘strict scrutiny’’ standard, there
must be a ‘‘compelling governmental inter-
est’’ to create an affirmative action pro-
gram. The continued disparity, absent af-
firmative action measures, in the amount of
business actually done by minority and
women owned business in relation to the
number of individuals ready, willing and able
to work in various aspects of the construc-
tion and transportation industries has been
well documented. A preliminary survey of
evidence demonstrating a ‘‘compelling gov-
ernmental interest’’ for affirmative action in
Federal procurement was published on May
23, 1996, in the Federal Register by the De-
partment of Justice as an appendix to its
‘‘Notice of Proposed Reforms to Affirmative
Action in Federal Procurement.’’ Informa-
tion available to the Department of Trans-
portation, some of it considered by the Con-
gress in the past, attests to the continuing
need of programs which provide enhanced op-
portunities for disadvantaged business enter-
prises.

Strict scrutiny requires more. In order to
pass constitutional muster, an affirmative
action program must be ‘‘narrowly tailored’’
to meet its objectives. The goals or levels of

DBE participation should reflect the capac-
ity that such businesses would have had to
do the work, but for the continuing effects of
discrimination. The 10 percent goal set forth
in ISTEA has served the Department well,
and has been readily attainable throughout
the United States. However, the goal has
never been more than a guidepost, even be-
fore the Adarand decision. Both the current
and proposed regulations require each State
and local recipient to establish an overall
goal for its program, based on information
from its particular jurisdiction. The goals
may be higher or lower than 10 percent,
based on State and local contracting condi-
tions.

For all of these reasons, continuation of
the existing law makes sense. The law sets
forth a general goal for the country as a
whole. It also gives broad discretion to the
Secretary to develop a program which re-
sponds to the strict scrutiny standard, both
in terms of specific program provisions and
higher or lower State or local goals where
appropriate. The Department has reviewed
its program and is confident that it would
survive the strict scrutiny standard required
under Adarand. However, in order to improve
the program based on the President’s direc-
tion to ‘‘mend, not end’’ Federal affirmative
action programs, and to further clarify how
the program complies with the Adarand deci-
sion, the Department is proposing a number
of changes to its regulations implementing
the program.

To this end, the Department will publish
its proposed revisions to its current DBE
regulations shortly after submitting this
bill. It is our belief that these proposed revi-
sions illustrate the flexibility of the current
law and the wisdom of allowing the Depart-
ment to deal administratively with these ex-
ceedingly complex issues. First, the revised
regulations will set forth a new method by
which recipients will establish goals, con-
sistent with the post-Adarand guidance is-
sued by the Department of Justice. Sec-
ondly, the regulations will establish that
race-neutral measures (such as outreach pro-
grams, technical assistance, and assistance
in financing) should be used first by recipi-
ents to reach their overall goals. Race- and
gender-conscious mechanisms, such as sub-
contracting goals, should only be used to the
extent that race-neutral mechanisms fail.
Finally, the regulations will propose alter-
natives to limit the duration of firms’ par-
ticipation in the program, and to reduce the
concentration of DBE firms in certain types
of work. It is the intent of the Department
to finalize these regulations over the next
few months after carefully evaluating the
many comments we receive.
Sec. 1019. Highway Bridge Replacement and Re-

habilitation Program
Subsection (a) of his section sets forth a

new, revised section 144 of title 23, United
States Code, which provides as follows.

Subsection 144(a) lists the purposes of the
HBRRP, which have been revised to reflect
the expanded funding eligibility under this
revised section (see subsection 144(c) below).

Subsection 144(b) requires the Secretary, in
consultation with the States, to annually in-
ventory certain highway bridges on public
roads. It also requires the Secretary to con-
sult with the Secretary of the Interior when
inventorying highway bridges on Indian res-
ervation roads and park roads. This sub-
section also permits the Secretary to inven-
tory highway bridges on public roads for his-
torical significance.

Subsection 144(c) lists the types of projects
that are eligible for HBRRP funds under this
section. Eligibility is divided into two main
categories: (1) replacement or rehabilitation
of deficient highway bridges, and (2) preven-

tive measures, i.e., seismic retrofitting,
painting, calcium magnesium acetate appli-
cation, and installation of scour counter-
measures. This subsection expands current
HBRRP eligibility, adding scour counter-
measures.

Under subsection 144(d), the current appor-
tionment formula for HBRRP funds is re-
tained; these funds would be apportioned be-
tween the States based on the square footage
of deficient bridges in each State. But the
total cost of deficient bridges in a State
would be reduced in fiscal year 2003 by the
amount of HBRRP funds that the State
transferred to its NHS or STP accounts in
the previous four fiscal year and did not re-
store back to its HBRRP apportionment by
the end of fiscal year 2002. Subsection 144(d)
also includes provisions governing each
State’s annual share of the total apportion-
ment and the percentage of HBRRP appor-
tionments that each State must spend on
projects on highway bridges on public roads
classified as local roads or rural minor col-
lectors.

Subsection 144(e) provides an exemption
from the U.S. Coast Guard’s bridge permit-
ting requirement for the replacement of
highway bridges.

The separate biennial reporting require-
ment on HBRRP projects, bridge inventories,
and recommendations for improvements to
the program has been deleted. Instead, this
report will be merged with and submitted as
a part of the FHWA’s biennial conditions and
performance report.

Subsection 144(f) provides that each State’s
apportionment shall be made available for
obligation throughout the State on a fair
and equitable basis.

Subsection 144(g) requires the Secretary to
periodically review the procedure used in ap-
proving or disapproving States’ applications
for HBRRP funds and implement any
changes that would expedite this procedure.

Subsection 144(h) requires each State to in-
ventory its bridges to determine their histor-
ical significance. This subsection also makes
certain historical bridge projects eligible for
HBRRP funds and it establishes a process by
which a State, locality, or responsible pri-
vate entity may assume responsibility for a
historic bridge that would otherwise be de-
molished.

Subsection 144(i) states that State laws
and standards apply to any HBRRP-funded
project not on the National Highway Sys-
tem.

Subsection 144(j) defines the term ‘‘reha-
bilitate’’ to mean major work necessary to
restore the structural integrity of a bridge
and work necessary to correct a major safety
defect.

Subsection 144(k) reauthorizes the current
bridge discretionary program at an annual
funding level of $55 million.

Subsection (b) of this section amends the
bridge funds transferability language in 23
U.S.C. 104(g) to enable a State to transfer 50
percent of its HBRRP apportionment to its
NHS or STP apportionments only if none of
the National Highway System bridges in the
State require posting under National Bridge
Inventory Item 70, bridge posting, which
evaluates the load-carrying capacity of a
bridge. If the maximum legal load produces a
structural stress level above the bridge oper-
ating capacity, the bridge must be posted at
a lower load level. Therefore, NHS bridges
that must be posted are the structures that
the States should be replacing or rehabilitat-
ing before any HBRRP funds may be trans-
ferred to their NHS or STP apportionments.
Sec. 1020. Congestion Mitigation and Air Qual-

ity Improvement (CMAQ) Program

Subsection (a) of this section amends sub-
section 149(a) of title 23, United States Code,
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to reflect that the congestion mitigation and
air quality improvement program provided
for under this section has already been es-
tablished.

Subsection (b):
Areas in Nonattainment as of FY 1994: Sub-

section (b) strikes the provision in 149(b)
that ‘‘froze’’ the nonattainment areas eligi-
ble for CMAQ funds as they were during any
part of fiscal year 1994.

Expansion to PM–10 Areas: Subsection (b)
amends subsection 149(b) to expand CMAQ
eligibility to expressly include projects in
nonattainment areas for particulate matter
(PM–10). FHWA has administratively inter-
preted subsection 149(b) to include PM–10
projects; this language codifies this eligi-
bility.

Exclusion of Transitional, Submarginal,
Not Classified, and Unclassified Areas: Sub-
section (b) also limits CMAQ eligibility to
nonattainment and maintenance areas that
were classified as such under the Clean Air
Act amendments of 1990, thereby excluding
transitional, submarginal, not classified and
unclassified areas from CMAQ eligibility.
This provision codifies NHS Act conference
report language that accompanied amend-
ments made by that act to the CMAQ pro-
gram.

Expansion to Two Additional Transpor-
tation Control Measures: Subsection (b) also
expands CMAQ eligibility to include two
traffic control measures identified in the
1990 amendments to the Clean Air Act: vehi-
cle scrappage of pre-1980 vehicles and ex-
treme cold start programs.

Clarification of Nonattainment and Main-
tenance Area Eligibility/Emissions Reduc-
tions: Subsection (b) also revises subsection
149(b) to clarify that only projects that make
further improvements to current air quality
standards are eligible for CMAQ funding in
both nonattainment and maintenance areas.
In the case of maintenance areas, subsection
(b) expressly provides that projects must re-
duce emissions to be eligible for CMAQ
funds.

Traffic Management and Control Projects:
Subsection (b) also consolidates current
paragraphs 149(b)(3) and (4). In doing so, this
subsection also removes current paragraph
149(b)(4)’s reference to operating assistance
for traffic management and control projects.
This would restore the general 3-year cap on
funding operating assistance, which has been
established administratively and which ap-
plies to all other CMAQ projects, to traffic
management and control projects.

Subsection (c) simply designates the penul-
timate sentence of subsection 149(b) as new
subsection 149(c), and it redesignates 149(c)
and (d) as (d) and (e), respectively. The final
sentence of subsection 149(b), which ad-
dressed the potential eligibility of PM–10
projects within certain nonattainment areas,
is deleted as unnecessary, since PM–10 eligi-
bility has been expressly included (see sub-
section (b) above).

Current section 149(c) allows States that
have never had a nonattainment area for
ozone, carbon monoxide, or PM–10 to use
CMAQ funds for any project eligible under
the surface transportation program. Such
areas may also continue to fund CMAQ-eligi-
ble projects.

Subsection (d) of this section would require
that States without nonattainment areas
but with maintenance areas fund first
CMAQ-eligible activities in such mainte-
nance areas with their CMAQ funds, unless
the State can show that its transportation-
related maintenance plan activities are fully
funded.

Subsection (e) of this section provides
that, for purposes of CMAQ funding, the
boundaries of nonattainment and mainte-
nance areas will generally continue to be de-

termined in accordance with the classifica-
tion scheme in the 1990 amendments to the
Clean Air Act. If the nonattainment bound-
aries change as a result of new national am-
bient air quality standards and any addi-
tional area newly designated as a result of
such standards has submitted to EPA a State
implementation plan, such boundaries would
be used under this section.

Subsection (f) amends subsection 120(c) of
title 23, United States Code, to exclude
projects funded with CMAQ apportionments
from the list of certain safety projects eligi-
ble for 100 percent Federal participation. As
a result, the standard 80 percent Federal
share provision of subsection 120(b) that ap-
plies to all other CMAQ projects would apply
to these projects as well.
Sec. 1021. Interstate Reimbursement

Subsection (a) updates the general author-
ity provision of 23 U.S.C. 160 which directs
the Secretary to allocate to the States
amounts determined under subsection 160(b)
for reimbursement of their original contribu-
tions to construction of segments of the
Interstate System which were constructed
without Federal financial assistance, to re-
authorize this provision for fiscal years 1998
through 2003.

Subsection (b) updates 23 U.S.C. 160(b) to
render this provision applicable in fiscal
years 1998 through 2003. Subsection 160(b) ad-
dresses the procedure for determining the
amount each State will receive for reim-
bursement under this section.

Subsection (c) revises 23 U.S.C. 160(e),
which directs that provisions in 23 U.S.C. 133
regarding the allocation of STP apportion-
ments do not apply to half of the amount
transferred under to this section to each
State’s STP apportionment. Subsection (c)
makes a purely technical edit to subsection
160(e) to reflect the redesignation of 23 U.S.C.
133(d)(3) as 133(d)(2) in light of the elimi-
nation of the safety set-aside (previously in
133(d)(1)) from the surface transportation
program. Safety programs will now be fund-
ed directly and not as a take-down from the
surface transportation program.

Subsection (d) revises subsection 23 U.S.C.
160(f) to authorize the appropriation of $1 bil-
lion for each of fiscal years 1998 through 2003
in accordance with this section.
Sec. 1022. State Infrastructure Bank Program

Subsection (a) of this section codifies in
title 23, United States Code, and thereby
makes permanent the State Infrastructure
Bank (SIB) Pilot Program authorized for fis-
cal years 1996 and 1997 in section 350 of the
National Highway System Designation Act
of 1995 (NHS Act). In codifying this language,
references to ISTEA provisions and reporting
requirements which will be out of date upon
reauthorization of the surface transportation
program were also removed. In all other re-
spects, this section is identical to section 350
of the NHS Act, except where noted below.

Under subsection 162(a), States are per-
mitted to enter into agreements with the
Secretary to create both single-State and
multi-State infrastructure banks. This pro-
vision eliminates the 10–State limit on the
number of participants in the SIB program,
which was included in section 350 of the NHS
Act.

Under subsection 162(b), SIBs are required
to maintain separate highway account for
funds apportioned to the participating State
or States under certain provisions of title 23,
United States Code and a separate transit
account for funds made available to the par-
ticipating State or other Federal transit
grant recipient under certain provisions of
title 49, United States Code. A participating
State may contribute to the highway ac-
count up to 10 percent of its annual appor-
tionments of NHS, STP, Interstate Mainte-

nance, HBRRP, Interstate reimbursement,
and minimum allocation funds. A participat-
ing State may also contribute up to 10 per-
cent of the funds annually apportioned to
metropolitan regions if the metropolitan
planning organization concurs with such ac-
tion in writing. Federal grant recipients in a
State may contribute up to 10 percent of
their annual Section 3, Section 9, and Sec-
tion 18 capital grants into the transit ac-
count of its SIB.

Subsection 162(c) permits SIBs to make
loans or provide other assistance to a public
or private entity and permits such loans or
other assistance to be subordinated to any
other debt financing for the project. This
subsection prohibits the initial Federal as-
sistance from a SIB to be made in the form
of a grant.

Subsection 162(d) provides that any project
eligible for funding under title 23, United
States Code, may be funded from the high-
way account of a SIB, and that any capital
transit project may be funded from the tran-
sit account of a SIB. This language expands
highway account eligibility beyond what was
included in section 350 of the NHS Act.
Under section 350, funds in the highway ac-
count of a SIB could finance the construc-
tion of Federal-aid highways only.

Subsection 162(e) lists the requirements a
State must meet to establish a SIB under
this section. At a minimum, a State must
match 25 percent of the Federal contribution
with funds from non-Federal sources (except
as provided by 23 U.S.C. 120(b)). This match-
ing provision is the same as the traditional
Federal-aid highway matching requirement
(which is most often expressed as an 80/20
match). A State must also ensure that its
SIB maintains an investment grade rating
on a continuing basis or has a sufficient level
of bond or debt financing instrument insur-
ance to maintain the viability of the bank.
Income generated by funds contributed to an
account of the bank will be credited to the
account, invested in U.S. Treasury Securi-
ties or other approved financing instru-
ments, and be made available for use in pro-
viding loans and other assistance. Any loan
from a SIB shall bear interest at or below
market rates, and each participating State
must ensure that repayment of any loan
made by its SIB begins within 5 years after
the project has been completed, or, in the
case of a highway project, the facility has
opened to traffic, whichever is later. The
term for repaying any loan may not exceed
30 years after the date of the first payment.
Finally, the State shall require its SIB to
annually report to the Secretary.

Under subsection 162(f), the repayment of a
loan or other assistance provided by a SIB
may only be used to fund eligible projects
under this section and may not be used to
pay the non-Federal share of the cost of any
project.

Subsection 162(g) requires the Secretary to
ensure that Federal disbursements be made
at an annual rate of 20 percent of the amount
requested by the State for the SIB. This sub-
section differs from the disbursement provi-
sion in section 350 of the NHS Act, which re-
quired that Federal-aid highway and Federal
transit funds be disbursed at rates consistent
with their respective historical disbursement
rates. Federal requirements would apply to
all projects receiving assistance through the
SIB. However, the Secretary may waive re-
quirements in titles 23 and 49, United States
Code, when the Secretary determines that
such requirements are not consistent with
the purposes of this section, e.g., provisions
relating to project payments, except the Sec-
retary may not waive 23 U.S.C. 113 and 114
and 49 U.S.C. 5333. This provision differs from
the SIB pilot program in section 350 of the
NHS Act, where Federal requirements only
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applied to the amount of Federal funds in
the SIB. The Secretary shall revise coopera-
tive agreements executed with the States
under the pilot program to bring them into
accord with the provisions of this section.

Some examples of provisions in title 23
which may be found by the Secretary to be
inconsistent with the administration of SIBs
are as follows. (1) Where SIBs require that
obligation and payment of Federal funds
occur at the time of capitalization (before a
SIB has provided assistance to any approved
project), 23 U.S.C. 106 requires that Federal-
aid highway funds be obligated at the time a
project is approved, and 23 U.S.C. 121 re-
quires payment to be made as costs are in-
curred by the State. (2) Where SIBs require
non-Federal sources to match 25 percent of
the total Federal capitalization grant con-
tributed to the bank, 23 U.S.C. 120 estab-
lishes the Federal share on a project-by-
project basis. (3) Where SIBs require capital-
ization funds to be used as the non-Federal
match, 23 U.S.C. 323 allows donations to be
applied to individual projects to meet this
matching requirement. In the current SIB
pilot program, the Secretary has determined
that Federal-aid highway projects on a toll
facility funded from a SIB are not required
to comply with 23 U.S.C. 129(a)(3), which im-
poses restrictions on the use of toll revenues
generated by the facility.

Subsection 162(h) clarifies that all require-
ments of Federal law that apply to projects
receiving assistance under such titles shall
apply to projects receiving assistance from a
SIB, except to the extent the Secretary may
waive a Federal law, other than sections 113
and 114 of title 23 and section 5333 of title 49,
under paragraph (g)(2) of this section.

Subsection 162(i) provides that the con-
tribution of Federal funds into a SIB under
this section shall not be construed as a com-
mitment, guarantee, or obligation on the
part of the U.S. to any third party, nor shall
any third party have any right against the
United States for payment solely by virtue
of the contribution. This subsection also re-
quires any security or debt financing instru-
ment issued by a SIB under this section to
include this same statement.

Subsection 162(j) exempts funds contrib-
uted to a SIB under this section from the re-
quirements of 31 U.S.C. 3335 and 6503, which
govern the manner in which funds are dis-
bursed.

Subsection 162(k) permits a State to spend
as much as 2 percent of the Federal contribu-
tions to its SIB to pay the reasonable costs
of administering the SIB.

Subsection 162(l) defines, for purposes of
this section, the terms ‘‘capital project,’’
‘‘other assistance,’’ and ‘‘State.’’

Subsection (b) of this section authorizes
annual appropriations from the Highway
Trust Fund (other than the Mass Transit Ac-
count) for the SIB program at $150 million
for each of fiscal years 1998 through 2003 and
provides that such funds shall remain avail-
able until expended and shall have contract
authority.

Subsection (c) makes a conforming amend-
ment to the analysis for chapter 1 of title 23,
adding a reference to this new section 162.
Sec. 1023. National Scenic Byways Program

Subsection (a) of this section amends chap-
ter 1 of title 23, United States Code, to add a
new section, § 163, codifying the National
Scenic Byways Program.

Subsection 163(a) directs the Secretary of
Transportation to carry out the National
Scenic Byways program and designate roads
having outstanding scenic, historic, cultural,
natural or archeological qualities as Na-
tional Scenic Byways or All-American
Roads. Criteria for designation have been de-
fined in an FHWA interim policy notice,

which was published in the Federal Register
in May 1995.

Subsection 163(b) directs the Secretary to
make grants and provide technical assist-
ance to the States to implement National
Scenic Byways, State scenic byways, and
All-American Roads projects and to plan, de-
sign, and develop State scenic byways pro-
grams. A key aim of providing technical as-
sistance is to educate and increase awareness
about the development, management, and
operation of scenic byways programs. Para-
graph 163(b)(2) lists the priorities that must
be given to eligible projects when making
grants of scenic byways funds under this sec-
tion. These are: projects on routes des-
ignated as either National Scenic Byways or
All-American Roads, projects that would
make routes eligible for designation as Na-
tional Scenic Byways or All-American
Roads, and projects that will assist States in
developing their State scenic byways pro-
grams.

Subsection 163(c) lists the eight categories
of projects eligible for scenic byways funding
under this section.

Subsection 163(d) provides that the Federal
share payable on account of any project
under this section shall be determined in ac-
cordance with 23 U.S.C. 120(b), except that,
for projects on Federal or Indian Lands, a
Federal land management agency may con-
tribute the non-Federal share payable on
such projects.

Subsection 163(e) authorizes $15 million for
each of fiscal years 1998 through 2003 for car-
rying out this scenic byways program.

Subsection 163(f) enables the Secretary to
authorize scenic byways funds only for
projects that protect the scenic, historic,
recreational, cultural, natural, and archeo-
logical integrity of a highway and adjacent
areas.

Subsection (b) of this section makes a con-
forming amendment to the analysis for chap-
ter 1, adding a reference to this new section.
Sec. 1024. Infrastructure Safety Program

This section combines current sections 130
[Railway-highway crossings] and 152 [Hazard
elimination program] of title 23, United
States Code, into one section: 23 U.S.C. 164.
Except where noted below, these provisions
are unchanged from current law.

Paragraph 164(a)(1) sets forth the eligible
railway-highway crossing uses of funds ap-
portioned under 23 U.S.C. 104. These funds
may be used to fund 90 percent of the cost of
construction of projects for the elimination
of hazards of railway-highway crossings, in-
cluding the separation or protection of
grades at crossings, the reconstruction of ex-
isting railroad grade crossing structures, and
the relocation of highways to eliminate
grade crossings.

Paragraph 164(a)(2) sets forth the eligible
uses of railway-highway crossing funds ap-
portioned under subsection 164(a). These uses
include those listed in 164(a)(1) for section
104 funds and also include the following new
uses: trespassing countermeasures, railway-
highway crossing education, enforcement of
traffic laws, and projects at privately owned
railway-highway crossings if the project is
publicly sponsored and the Secretary deter-
mines that such project would serve a public
interest.

Paragraph 164(a)(3) authorizes the Sec-
retary to classify various types of projects
involved in the elimination of hazards of
railway-highway crossings and to determine
a railroad’s share of the cost of such
projects, based on the project’s net benefit to
the railroad.

Paragraph 164(a)(4) sets forth the payment
and collection methods of amounts rep-
resenting the net benefits to any railroad of
a project for the elimination of hazards of

railway-highway crossings funded under title
23, United States Code, or any prior Acts.

Paragraph 164(a)(5) requires each State to
conduct and maintain a survey of all high-
ways to identify those railroad crossings
that may require separation, relocation, or
protective devices, and to establish and im-
plement a schedule to complete these
projects. This paragraph also includes a new
requirement that States report to the De-
partment on completed railway-highway
crossing projects funded under this sub-
section and section 165, for inclusion in the
DOT/AAR National Grade Crossing Inven-
tory.

Paragraph 164(a)(6) sets forth a new appor-
tionment formula for railway-highway cross-
ing funds. Under current law, funds are not
apportioned in accordance with the appor-
tionment formula in 23 U.S.C. 130(f), but are
distributed in accordance with 23 U.S.C.
133(d)(1), which provides that each State
shall receive an amount at least equal to the
amount of funds made available to the State
for carrying out railway-highway crossing
projects under this provision in fiscal year
1991. Under paragraph 164(a)(6), railway-high-
way crossing funds would be apportioned as
follows: 25 percent of the funds would be ap-
portioned in the ratio that each State’s most
recent 3-year total of crashes at public rail-
way-highway grade crossings bears to such
total in all States, 25 percent are appor-
tioned in the ratio that each State’s most re-
cent 3-year total of fatalities involving rail
equipment at public railway-highway grade
crossings bears to such total in all States, 25
percent of the funds would be apportioned in
the ratio that each State’s number of public
railway-highway grade crossings bears to
such number in all States, and 25 percent of
the funds would be apportioned in the ratio
that each State’s number of public railway-
highway grade crossings with passive warn-
ing devices bears to such number in all
States.

Paragraph 164(a)(7) requires that at least
one-half of the railway-highway crossing
funds authorized under this subsection be
made available for the installation of, and
educational and enforcement efforts on, pro-
tective devices at railway-highway cross-
ings. This paragraph expands this protective
devices set-aside to include enforcement and
education efforts; current law (23 U.S.C.
130(e)) makes these funds available only for
the installation of protective devices.

Subparagraph 164(a)(8)(A) provides that the
Federal share payable on any project fi-
nanced with railway-highway crossing funds
under this subsection shall be 90 percent of
the cost thereof. Subparagraph 164(a)(8)(B)
permits railway-highway crossing funds to
be used as the local match on projects eligi-
ble under this section where State law condi-
tions the use of State funds on such projects
on the provision of local matching funds.

Paragraph 164(a)(9) authorizes each State
to transfer funds from its railway-highway
crossing apportionment to its hazard elimi-
nation apportionment in an amount equal to
the percentage by which the number of
crashes in the State has been reduced (in the
most recent calendar year) below the aver-
age annual number of crashes that occurred
in such State in calendar years 1994, 1995, and
1996.

Paragraph 164(a)(10) authorizes States to
make incentive payments to local govern-
ments upon the permanent closure of rail-
way-highway crossings under such local gov-
ernments’ jurisdiction. This paragraph also
prohibits a State from making an incentive
payment unless the railroad that owns the
tracks on which crossing that is to be closed
is located makes an incentive payment to
the local government responsible for perma-
nently closing such crossing. In addition,
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this paragraph limits the amount of the
State payment to the lesser of the railroad’s
contribution or $7,500, and it requires local
governments to use any State payment made
under this section for transportation safety
improvements.

Paragraph 164(b)(1) authorizes the use of
hazard elimination funds on any highway
safety improvement project.

Paragraph 164(b)(2) requires each State to
conduct and maintain a survey of all public
roads to identify hazardous locations, sec-
tions, and elements that may constitute a
danger to motorists and pedestrians, assign
priorities for the correction of such areas,
and establish and implement a schedule to
complete these projects.

Paragraph 164(b)(3) requires each State to
establish an evaluation process to assess the
results achieved by highway safety improve-
ment projects carried out under this sub-
section.

Paragraph 164(b)(4) provides that hazard
elimination funds shall be apportioned to the
States in a manner similar to that provided
in 23 U.S.C. 402(c): 75 percent based on each
State’s population and 25 percent based on
each State’s public road mileage. This provi-
sion is the same as the apportionment for-
mula currently in subsection 152(e), however,
under current law, funds are not apportioned
in accordance with the apportionment for-
mula in 23 U.S.C. 152(f), but are distributed
in accordance with 23 U.S.C. 133(d)(1), which
provides that each State shall receive an
amount at least equal to the amount of
funds made available to the State for carry-
ing out hazard elimination projects under
this provision in fiscal year 1991.

Subparagraph 164(b)(5)(A) provides that the
Federal share payable on account of any haz-
ard elimination project shall be 90 percent of
the cost thereof. Subparagraph 164(b)(5)(B)
authorizes the use of hazard elimination
funds made available under this subsection
on any public road other than a highway on
the Interstate System.

Paragraph 164(b)(6) authorizes each State
to transfer as much as 100 percent of its haz-
ard elimination apportionment to either its
highway safety apportionment under 23
U.S.C. 402 or its motor carrier safety alloca-
tion under 49 U.S.C. 31104 upon a determina-
tion by the Secretary that the State would
be eligible to receive an integrated safety
fund grant under 23 U.S.C. 165. This language
is new. It replaces the transferability lan-
guage currently found in the first two sen-
tences of 23 U.S.C. 104(g), which permits
States to transfer 40 percent of their rail-
way-highway crossing, hazard elimination,
and highway bridge replacement and reha-
bilitation program (HBRRP) apportionments
among these three categories upon a finding
by the Secretary that such transfer is in the
public interest. Subsection 104(g) also per-
mits the transfer of 100 percent of the appor-
tionment under one such program to the ap-
portionment under any other of such pro-
grams if the Secretary finds that such trans-
fer is in the public interest and the State
satisfactorily assures the Secretary that the
purposes of the program from which such
funds will be transferred have been met.
Paragraph 164(b)(6) does not provide for the
transfer of funds between the highway safety
programs authorized under this section and
the HBRRP under 144, as subsection 104(g)
does, because this transfer authority has not
been used by any State.

Paragraph 164(b)(7) provides that, for pur-
poses of subsection 164(b), the term ‘‘State’’
shall have the meaning given this term in 23
U.S.C. 401.

Section 165 authorizes the Secretary to
make grants of new integrated safety funds
to any State that the Secretary finds has an
integrated State highway safety planning

process and has established integrated goals
and benchmarks for safety improvements.

The amount of any grant made under this
section in any fiscal year shall be an amount
equal to the percentage that each eligible
State’s apportionment under 23 U.S.C. 402 for
such fiscal year bears to the total apportion-
ment under section 402 to all States for such
fiscal year, but in no case could the grant
amount exceed 50 percent of the amount ap-
portioned to such State for fiscal year 1997
under section 402.

Any grant made under this section may be
used by a State to implement any highway
or motor carrier safety program or project
eligible for funding under sections 23 U.S.C.
164 and 402 or chapter 311 of title 49, United
States Code. Upon receipt of a grant alloca-
tion under this section, a State would trans-
fer such allocation to the appropriate appor-
tionment or allocation under 23 U.S.C. 164 or
402 or 49 U.S.C. 31104, and would administer
such funds in accordance with the require-
ments of these programs.

Paragraph (a)(3) of this section amends 23
U.S.C. 104(g) to strike the current transfer-
ability language for railroad highway cross-
ing and hazard elimination funds, because
this language would be replaced by 23 U.S.C.
164(b)(6).

Subsection (b) of this section amends the
analysis for chapter 1 of title 23 by striking
the section names relating to sections 130
and 152 and by inserting the section names
for new sections 164 and 165.
Sec. 1025. Fiscal and Administrative Amend-

ments
Subsection (a) of this section removes

three obsolete provisions from 23 U.S.C. 115
which are no longer applicable to the Fed-
eral-aid highway program. The eligibility of
bond interest for Federal-aid reimbursement,
currently in paragraphs 115(b)(2) and (3), has
been superseded by section 122, which was
added by section 311 of the National Highway
System Designation Act of 1995. Subsection
(c), concerning the treatment of a project
built without Federal funds, has no current
application.

Subsection (b) of this section removes an
outdated provision from 23 U.S.C. 118 regard-
ing total payments to a State in any fiscal
year. In its place, this subsection reinstates
a provision that was once in 23 U.S.C. 118 but
which was inadvertently omitted when sec-
tion 118 was amended by section 1020 of the
ISTEA. This reinstated provision permits ob-
ligations incurred in prior fiscal years that
are released in a current fiscal year to be
made available for re-obligation in such cur-
rent fiscal year.

Subsection (c) of this section technically
amends 23 U.S.C. 120, concerning the Federal
share payable on account of Interstate
projects and other title 23 projects, to con-
form subsections 120(a) and (b) to subsection
120(i), which allows for an increased non-Fed-
eral share. The amendment to 120(b) also
conforms this subsection to 23 U.S.C. 121, re-
lating to payments made to States for the
cost of construction. Subsection (c) also
codifies as new subsection 120(j) the current
ISTEA section 1044, which allows States to
apply toll revenues used for specified capital
improvements to their non-Federal share re-
quirement for projects under title 23. This
new subsection 120(j) also requires States
taking advantage of this credit provision to
maintain their current level of expenditures
for matching the Federal share of title 23
projects.

Subsection (d) of this section amends 23
U.S.C. 121 to remove a restriction which ap-
plies the Federal/non-Federal matching rate
to each payment that a State receives. The
Federal share requirements for grant pro-
grams under the common rule implementing

uniform administrative requirements for
grants and cooperative agreements generally
applies to the total cost of projects, rather
than to individual voucher payments. This
amendment will therefore make the Federal-
aid highway program more compatible with
other Federal programs, particularly the
Federal mass transportation program, where
projects are often administered jointly by
the FHWA and the FTA. This subsection also
amends 121 to provide more flexibility in ad-
ministering the Federal share requirement
by allowing for adjustments in the Federal
share during the development of the project.
The remaining changes made by this sub-
section remove outdated provisions from sec-
tion 121.

Subsection (e) strikes 23 U.S.C. 124(b), con-
cerning the construction of toll routes nec-
essary to complete the Interstate System,
thereby removing this out of date provision
that is no longer necessary because the
Interstate System has been completed.

Subsection (f) strikes 23 U.S.C. 126, thereby
removing this outdated provision concerning
the use of motor vehicle taxes to fund high-
way construction projects.

A long-standing interpretation of 23 U.S.C.
302 has prohibited the reimbursement of cer-
tain indirect costs to the States which are
generally allowed for grant programs under
the common rule establishing uniform re-
quirements for grants and cooperative agree-
ments. The Federal Highway Administration
policy has been a contentious issue with
State and local governments since other fed-
eral agencies permit States to charge indi-
rect costs. Some States have developed a
separate indirect costs rate for the highway
program. This interpretation creates a par-
ticular burden when projects are adminis-
tered jointly with other programs, such as
the Transit Program. Subsection (g) of this
section amends section 302 to clarify that
section 302 does not limit reimbursement of
eligible indirect costs to State and local gov-
ernments. Subsection 302(b), concerning ar-
rangements with county personnel to super-
vise the construction of projects on the Fed-
eral-aid secondary system, is stricken as ob-
solete.

Public Law 87–441 relates to bridge com-
missions and authorities created by Act of
Congress. It provides for Federal approval of
such commissions’ memberships and requires
annual audits. A commission ceases to exist
by transferring ownership of the bridge to
the States. Initially, five bridge commissions
were subject to the act. Today, only one
commission remains, the White County
Bridge Commission, which operates the New
Harmony Bridge across the Wabash River be-
tween Indiana and Illinois. While under this
act, the FHWA has the authority to appoint
commissioners and review the commission’s
financial operations, we believe that these
actions could be administered more effec-
tively and efficiently at the State or local
level. Subsection (h), in repealing this 1962
bridge commission act, would remove this
unnecessary Federal oversight of the White
County Bridge Commission.
Sec. 1026. Federal Lands Highways Program
Subsection (a). Definitions

This subsection amends 23 U.S.C. 101(a) to
include a new definition of public lands high-
ways (which excludes forest roads) and it
strikes the two definitions currently of pub-
lic lands highways currently in subsection
101(a).
Subsection (b). Federal Share Payable

This section amends 23 U.S.C. 120 by add-
ing a new subsection (j) to enable Federal
land managing agencies (such as the Na-
tional Park Service, the Bureau of Indian Af-
fairs, and the U.S. Forest Service) to pay the
non-Federal share of any Federal-aid high-
way project where the Federal share of such
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project is funded under 23 U.S.C. 104 or 144, or
under the Federal scenic byways program.
This section also adds a new subsection
120(k) to allow Federal Lands Highways Pro-
gram funds to be used as the non-Federal
share of any Federal-aid project providing
access to or within Federal or Indian lands
and where the Federal share of such project
is funded under 23 U.S.C. 104 or 144, or under
the Federal scenic byways program.
Subsection (c). Allocations

Subsection (c) amends section 202 to direct
the Secretary to allocate funds for two sepa-
rate categories: the discretionary public
lands program and the forest highway pro-
gram. These two categories replace the cur-
rent public lands category, which was com-
prised of discretionary and forest highways
elements. The discretionary public lands
highway allocation is contained in sub-
section 202(b), and a new subsection 202(e) is
added for forest highways; this is consistent
with the structure of the Federal Lands
Highways program prior to the enactment of
ISTEA.
Subsection (d). Availability of Funds

Subsection (d) makes conforming amend-
ments to section 203 to reflect the separate
forest highways program and revised public
lands highways program. This subsection
also provides that the point of obligation (at
which the Federal Government is contrac-
tually obligated to pay its contribution to a
project) for Federal Lands Highways Pro-
gram projects shall be at the time the Sec-
retary authorizes engineering and related
work for any such project, or at the time the
Secretary approves the plans, specifications,
and estimates for any such project.
Subsection (e). Planning and Agency Coordina-

tion
Subsection (e) amends subsections 204(a)

and (b) to reflect the separate forest high-
ways program and revised public lands high-
ways program and to more accurately reflect
the roles of the various Federal agencies in
Federal Lands Highways Program projects.
It also streamlines the inclusion of Federal
Lands Highways Program projects in State-
wide and metropolitan transportation im-
provement programs, providing that the Sec-
retary shall approve the transportation im-
provement programs. Only regionally signifi-
cant Federal Lands Highways Program
projects will be required to be developed in
cooperation with States and metropolitan
planning organizations. The Federal High-
way Administration’s Federal Lands High-
ways Office would then approve all Federal
lands highway transportation improvement
programs and submit these to the appro-
priate States and metropolitan planning or-
ganizations for inclusion in their transpor-
tation improvement programs without fur-
ther action.

Subsection (e) also revises subsection 204(i)
to reflect the current public lands program
structure and to allow funds to be made
available to Federal land managing agencies
for transportation planning.

Subsection (e) also amends section 204 by
adding a new subsection (k) to establish a
national bridge program for replacing or re-
habilitating deficient Indian reservation
road bridges. A minimum of $5 million in
funds is reserved from the Indian reservation
roads program authorization for these
bridges. This program has criteria very simi-
lar to those of the FHWA’s current Indian
reservation bridge program under 23 U.S.C.
144.
Sec. 1027. Bicycle Transportation and Pedes-

trian Walkways
Subsection 217(b) of title 23, United States

Code, currently permits States to use their
NHS apportionments on bicycle transpor-

tation facilities on land adjacent to high-
ways on the National Highway System, other
than Interstate routes. Subsection (a) of this
section amends 23 U.S.C. 217(b) to include the
construction of pedestrian walkways as an
eligible use of States’ National Highway Sys-
tem apportionments under the same criteria
by which bicycle transportation facilities
are eligible. Subsection (a) of this section
also amends 217(b) to eliminate the restric-
tion on the use of NHS funds apportioned
under 104(b)(1) for the construction of bicycle
transportation facilities on land adjacent to
the Interstate System.

Subsection 217(e) currently provides for the
safe accommodation of bicycles on highway
bridges as part of the replacement or reha-
bilitation of highway bridge decks, except if
the bridges are located on highways where
access is fully controlled. Subsection (b) of
this section amends subsection 217(e) to re-
move this restriction against safely accom-
modating bicycles on highway bridges lo-
cated on fully access-controlled highways.

Subsection (c) of this section revises sub-
section 217(g) to provide that bicyclists and
pedestrians be given due consideration in the
comprehensive Statewide and metropolitan
planning processes, and that the inclusion of
bicycle and pedestrian facilities be consid-
ered, where appropriate, in conjunction with
all new construction and reconstruction of
transportation facilities, except where bicy-
cle and pedestrian use are not permitted.
Subsection (c) also retains, with minor modi-
fication, the requirement currently in sub-
section 217(g) that transportation plans and
projects give due consideration to the safety
and continuity of bicycle and pedestrian fa-
cilities.

Subsection 217(h) currently provides that
motorized wheelchairs are permitted on
trails and pedestrian walkways when both
State and local regulations permit them.
Subsections (d), (e), and (g) of this section
amend subsections 217(h) and (i) to specifi-
cally define the type of motorized wheel-
chairs permitted on trails and pedestrian
walkways.

Subsection (f) redesignates subsection
217(j) as 217(i).

In addition to adding a definition of
‘‘wheelchair’’ to section 217, subsection (g) of
this section also retains the current defini-
tion of ‘‘bicycle transportation facility’’ and
adds a definition of ‘‘pedestrian.’’ The defini-
tions of ‘‘pedestrian’’ and ‘‘wheelchair’’ are
consistent with the definitions of those
terms in the Uniform Vehicle Code (a model
uniform law on traffic ordinances that has
been adopted in many States) and, in defin-
ing a pedestrian to include a mobility im-
paired person using a manual or motorized
wheelchair, they help ensure that both man-
ual and powered wheelchair users have the
same mobility rights as pedestrians.
Sec. 1028. Recreational Trails Program

This section amends title 23 of the United
States Code to add a new section to chapter
two. Most of the provisions in this new sec-
tion, 206, were originally enacted into law as
part of the National Recreational Trails
Fund Act (NRTFA) which is Part B of Title
I of the Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA), and were
codified in title 16, United States Code. By
moving these provisions from title 16 to title
23, this section incorporates the Rec-
reational Trails Program into the Federal-
aid Highway Program which is administered
by the Department of Transportation (DOT)
and the Federal Highway Administration
(FHWA) under title 23, U.S.C. This section
also removes the Recreational Trails Pro-
gram from title 16 which addresses programs
that are usually administered by the Depart-
ment of the Interior. The provisions in Part

B of title I of the ISTEA establishing the Na-
tional Recreational Trails Advisory Commit-
tee are not among the provisions being added
to title 23. These provisions are simply being
removed and the National Advisory Commit-
tee is thereby abolished.

Subsection (a) amends title 23, U.S.C., to
add this new section 206 which is entitled
‘‘Recreational Trails Program″ instead of
‘‘National Recreational Trails Program’’, its
former name.

The new subsection 206(a) amends the pre-
existing subsection (a) of the NRTFA by add-
ing the provision that the Secretary of
Transportation will also consult with the
Secretary of Agriculture, in addition to the
Secretary of the Interior, in administering
this program because the U.S. Forest Service
is a major partner in the Recreational Trails
Program.

The new subsection 206(b) substantially re-
vises the preexisting subsection (c). The
original paragraph (c)(1), the transitional
provision, expired December 18, 1994, and is
eliminated. The former paragraph (c)(2), the
permanent provision, is amended to reflect
that it is currently in effect, and is redesig-
nated as subsection (b). The preexisting
paragraph (c)(3), establishing the Federal
share of the cost of Trails Program projects,
which was added to the NRTFA by the Na-
tional Highway System Designation Act of
1995 (NHS Act) is moved to subsection 206 (e).

The new paragraph 206(b)(1) requires a
State to designate the State agency or agen-
cies which will be responsible for administer-
ing apportionments received under this sec-
tion. This requirement was previously found
in subparagraph (c)(2)(B).

The new paragraph 206(b)(2) requires a
State to establish a State trail advisory
committee. This requirement was previously
found in the original subparagraph (c)(2)(A),
but in the new paragraph 206(b)(2), the term
‘‘board’’ is changed to ‘‘committee’’ to re-
flect the name used in most States and to
eliminate any confusion as to whether a
‘‘board’’ is different than a ‘‘committee.’’

The new subsection 206(c) limits the types
of trails and trail-related projects on which
funds made available through this program
may be obligated. To be eligible for funding,
trail projects must be planned and developed
in accordance with the laws, policies, and ad-
ministrative procedures of the State. Sub-
section (c) also requires States to include
trail plans or trail plan elements in metro-
politan and/or statewide transportation
plans in addition to requiring that these
trail plans be consistent with their State-
wide Comprehensive Outdoor Recreation
Plan required by the Land and Water Con-
servation Fund Act. These provisions empha-
size that trails may form part of the metro-
politan and State transportation infrastruc-
ture. In addition, subsection (c) provides an
illustrative list of permissible activities on
which funds made available through this pro-
gram may be obligated. Subsection (c) also
includes a provision requiring that at least
50 percent of the funds received annually by
a State be used to facilitate the use of trails
for diverse recreational purposes, and one ac-
tivity specifically encouraged is the renova-
tion of trails to accommodate both motor-
ized and nonmotorized trail use.

The new subsection 206(d) was formerly lo-
cated in paragraph (e)(5). This new sub-
section 206(d) requires States to give priority
to project proposals that provide for the re-
design, reconstruction, non-routine mainte-
nance, or relocation of existing trails in
order to benefit the natural environment or
to mitigate the impact on the natural envi-
ronment. Paragraph (1) amends the preexist-
ing provision to extend this requirement to
all trail projects. This change strengthens
the environmental aspects of this program
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and ensures that project proposals for exist-
ing trails are given priority over new trail
projects. Paragraph (2), formerly at (e)(5)(B),
directs the State advisory committees to
issue guidance to the States for the purpose
of implementing paragraph (1).

The new subsection 206(e) addresses the
Federal share payable for projects under the
Recreational Trails Program. This subject
was previously addressed in paragraph (c)(3).
This new subsection 206(e) first provides gen-
erally that the Federal share payable on
these projects is not to exceed 50 percent.
Paragraph 206(e)(1) addresses the fact that
the prohibition on matching Federal funds
with other Federal funds presents a problem
for States where much of the recreational
activity, especially motorized use, takes
place on Federal lands. Consequently, para-
graph (e)(1) allows a Federal agency sponsor-
ing a project to provide funding for that
project without those funds being credited as
part of the Federal share to be covered by
the Secretary of Transportation. However,
this provision still requires State, local, or
private sponsors to provide some matching
funds. The new paragraph (e)(2) allows seven
specific Federal grant programs to be used
by project sponsors to meet non-Federal
matching fund requirements. Trails projects
are excellent training and work opportuni-
ties for participants in youth corp programs
and work training programs. This provision
will allow States to meet training and em-
ployment goals and the goals of the Trails
Program simultaneously.

The new paragraph 206(e)(3) establishes a
new programmatic non-Federal share that
allows States to satisfy non-Federal share
matching requirements on a programmatic
level rather than on a project-by-project
basis. The former subparagraph (c)(3)(B)
would have established a programmatic non-
Federal share beginning in fiscal year 2001
and would have resulted in a Federal share of
approximately 83 percent for Recreational
Trails projects. Under the new paragraph
(e)(3), the programmatic non-Federal share
goes into effect immediately and the Federal
share is set at 50 percent. The programmatic
non-Federal share provision gives the States
flexibility to receive credit for the non-Fed-
eral matching funds which they are able to
raise in excess of the required non-Federal
matching share on some projects. This credit
may be used by the States to cover part of
the non-Federal matching share on other
projects for which they have difficulty rais-
ing enough matching funds.

The new paragraph 206(e)(4) establishes a
Federal share payable for State administra-
tive costs which conforms with the Federal
share payable for State costs incurred in ad-
ministering projects under other Federal-aid
highway programs. This paragraph clarifies
that the 50 percent limitation on the Federal
share payable for projects under the Trails
Program does not apply to State administra-
tive costs. This new paragraph establishes
the Federal share payable for State adminis-
trative costs at 80 percent or higher in ac-
cordance with 23 U.S.C. 120(b). The Federal
share is set higher than the Federal share
payable for project costs in order to lessen
the burden of the Federal mandates associ-
ated with this program. However, this para-
graph does require the States to cover some
of the cost because this program is vol-
untary. In addition, this provision reflects
the intent of the Federal government not to
cover 100 percent of the cost of statewide
trail planning efforts because non-Federal
funding sources are available for many
trails.

The new subsection 206(f) lists different ac-
tivities for which a State may not use funds
apportioned to it under section 206. These
provisions were, for the most part, formerly

found in paragraph (e)(2). However, the new
subsection (f) does include one new item. The
new paragraph (f)(5) adds to the list of uses
not permitted, funding of railroad right-of-
way development that would encourage users
to engage in any form of recreational activ-
ity on or between railroad tracks. The term
‘‘railroad tracks’’ is intended to include ac-
tive and inactive lines and snow-covered
tracks. The addition of this item to the list
is intended to discourage use of railroad
tracks to engage in recreational activity in-
cluding walking, hiking, horseback riding,
cross country skiing, snowshoeing,
snowmobiling, rail biking, and use of a
motor car.

The new subsection 206(g) is a new provi-
sion which incorporates some of the program
management elements of the former sub-
section (e) and adds some other paragraphs
to clarify these provisions and facilitate pro-
gram management. Paragraph (g)(1) provides
that a project sponsor may donate, either
from a private or public source, funds, mate-
rials, services, or right-of-way for the pur-
poses of a project eligible for assistance
under this section. Private donations are al-
lowed under 49 CFR 18.24 and 23 U.S.C. 323, as
amended by the NHS Act, but this new para-
graph clarifies the legislative authority re-
garding private donations to the Trails Pro-
gram and establishes authority regarding do-
nations from Federal project sponsors, as
well.

New paragraph (g)(2) provides that a
project funded under this section is intended
to enhance recreational opportunity and, as
such, is not subject to the provisions of 49
U.S.C. 303, establishing a U.S. policy on
lands, wildlife, and waterfowl refuges and
historic sites, or 23 U.S.C. 138, which address-
es the preservation of parklands, because im-
plementation of a Recreational Trails
project would not qualify as ‘‘using’’ a public
park, recreation area, wildlife and waterfowl
refuge, or historic site for purposes of those
laws. As a result, Recreational Trails Pro-
gram projects are exempt from the ‘‘Section
4(f)’’ requirements calling for analyses as to
whether a reasonable and feasible alter-
native to a project exists.

New paragraph (g)(3) provides that a State
may treat funds apportioned to it under this
section as Land and Water Conservation
Fund apportionments for the purposes of sec-
tion 6(f)(3) of the Land and Water Conserva-
tion Fund Act. This provision was formerly
located at paragraph (e)(8). Section 6(f)(3) re-
quires that projects funded under the Land
and Water Conservation Fund Act remain in
use as public outdoor recreational facilities
in perpetuity. Any conversion would require
approval of the Secretary of the Interior.

The new paragraph (g)(4) requires that, be-
fore making apportionments available for
work on recreational trails, a State obtain
written assurances, from the owner of any
land that would be affected by the work,
that the land owner will cooperate with the
State. In addition, new paragraph (g)(4) re-
quires that any use of a State’s apportion-
ments on private lands must be accompanied
by an easement or other legally binding
agreement that ensures public access to
those recreational trail improvements. This
provision was previously located in para-
graph (f)(2).

The new subsection 206(h) provides defini-
tions for terms used in the new section 206.
Formerly, the definition section was located
in subsection (g). The definition of ‘‘Fund″ as
referring to the National Recreational Trails
Trust Fund is removed because the Rec-
reational Trails Program is no longer funded
through this trust fund which is also being
abolished. The Recreational Trails Program
will now be funded through a direct author-
ization of funds from the Highway Trust

Fund. Subsection (h) also deletes the defini-
tion for ‘‘Nonhighway recreational fuel’’ be-
cause it is no longer needed. The definition
of ‘‘Recreational trail’’ from the former defi-
nitions section is included in the new sub-
section 206(h), but is revised to reorganize
the uses into a logical order and to add sev-
eral new uses. In addition, this revision of
the recreational trail definition removes a
reference to the National Recreation Trails
designated under the National Trails System
Act because that reference is unnecessary.
The definition of ‘‘Motorized recreation’’
used in the former subsection (g) is revised
to clarify that motorized wheelchair use is
not motorized recreational vehicles use. This
new definition is consistent with the Uni-
form Vehicle Code. The new subsection 206(h)
also includes a definition for the term ‘‘eligi-
ble State’’ for purposes of subsection 104(h)
of 23 U.S.C. which establishes the formula to
be used in apportioning funds authorized to
be appropriated for the Recreational Trails
Program. The definition for ‘‘eligible State’’
is the same as was previously used except
that subsection (h) incorporates the title 23
definition of State.

Subsection (b) contains several conforming
amendments. First, this subsection strikes
part B of title I of ISTEA, since this part is
replaced by new sections 206 and 207 of title
23, United States code. In addition, sub-
section (b) revises the analysis for Chapter 2
of 23 U.S.C. to reflect the addition of new
sections 206 and 207.
Sec. 1029. International Highway Transpor-

tation Outreach Program
Subsection (a) amends section 325 of title

23, U.S.C., to clarify that the Secretary is
authorized to conduct activities aimed at
improving United States’ firms access to for-
eign markets. Examples of these activities
include gathering and disseminating infor-
mation about foreign market opportunities
and foreign industries, and encouraging the
adoption abroad of U.S. technical standards.

Subsection (b) revises subsection 325(c) of
such title to specify that funds deposited in
the current special account with the Sec-
retary of the Treasury and funds available to
carry out this section can be used to reim-
burse the FHWA for the salaries of its em-
ployees and the costs incurred by them in as-
sisting U.S. firms, with technical services
unavailable in the U.S. private sector, to de-
velop and carry out proposal for foreign
transportation projects. These funding
sources may also be used to cover other nec-
essary promotional, travel, reception, and
representation expenses.

Subsection (c) adds a new subsection to 23
U.S.C. 325 to enable States to use their State
Planning and Research Program funds for
international highway transportation out-
reach activities under section 325.
Sec. 1030. Trade Corridor and Border Crossing

Incentive Grants; Border Gateway Pilot
Program

This section directs the Secretary to pro-
vide grants for planning and project imple-
mentation to improve transportation at
international border crossings and along
major trade transportation corridors. The
section authorizes $45,000,000 annually from
the Highway Trust Fund to support the ac-
tivities directed. With the exception of spe-
cific sums authorized for planning and co-
ordination purposes under subsections (a)
and (b) of this section, all remaining funds
authorized under this section shall be used
for project implementation.

Paragraph (a)(1) of this section directs the
Secretary to make annual incentive grants
to States and MPOs that share a common
border with Canada or Mexico for the pur-
pose of performing planning for efficient
movement of people and goods at and
through international border gateways.
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Paragraph (a)(2) requires the recipient, as

a condition of receiving the grant, to assure
the Secretary that it is or will commit to be
engaged in joint planning with its counter-
part agency in Canada or Mexico.

Paragraph (b)(1) directs the Secretary to
make grants to States for the purpose of per-
forming planning for the efficient movement
of goods along and within international and
interstate trade corridors.

Paragraph (b)(2) requires grant recipients
to submit to the Secretary plans for corridor
improvements. Corridor planning must be
coordinated with transportation planning
being done by the States and MPOs along the
corridor and, where appropriate, with trans-
portation planning being done in Mexico and
Canada.

Paragraph (b)(3) authorizes 2 or more
States to enter into agreements for purposes
of coordinated trade transportation corridor
planning and administration.

Subsection (c) establishes a new border
gateway pilot program by authorizing the
Secretary to make grants to States and oth-
ers to fund the development and implemen-
tation of coordinated and comprehensive
border crossing plans and programs. The in-
tent of this subsection is to promote the effi-
cient and safe use of existing border cross-
ings within defined international gateways,
prior to major new infrastructure invest-
ment, and to focus all available resources on
implementation of a fully integrated and co-
operatively developed plan, with special em-
phasis on full coordination with border in-
spection agencies, including those in Canada
and Mexico.

Gateways are defined in ‘‘Assessment of
Border Crossings and Transportation Cor-
ridors for North American Trade, Report to
Congress pursuant to Intermodal Surface
Transportation Efficiency Act of 1991 Public
Law 102–240, Sections 1089 and 6015’’ as
‘‘groupings of border crossings defined by
proximity and similarity of trade.’’ The
gateways identified in this report are: Maine;
Montreal South; Eastern New York; Niagara;
Michigan; Upper Plains; Central Plains;
Eastern Washington/Rocky Mountains; Pa-
cific Coast; South Texas; West Texas; Ari-
zona; and California. Other defined gateways
may be included at the discretion of the Sec-
retary.

Paragraph (c)(1) authorizes the Secretary
to make grants to States and others sharing
a common border with Canada or Mexico for
any project to improve the movement of peo-
ple and goods at and across such border.

Paragraph (c)(2) limits the maximum num-
ber of total grants under this pilot program
at eight (including at least two on the U.S./
Mexico border and two at the U.S./Canada
border) and limits the maximum dollar total
of any single grant to $40 million. Projects
may vary in scope, with varying degrees of
Federal participation. Approval should not
be given to fund any one project which will
exhaust the entire annual authorization for
this pilot program.

Paragraph (c)(3) lists the grant eligibility
criteria for this pilot program. In recogni-
tion of the potential delays associated with
border clearance and vehicle/driver review
processes, each project proposal shall reflect
cooperation and coordination with the U.S.
Federal Inspection Services and their coun-
terparts across the Mexican or Canadian bor-
der, as appropriate. Grants shall be made on
the basis of the expected reduction in com-
mercial and other travel time through a
major international gateway as a result of
the project; improvements in vehicle safety
at and approaching the crossings within the
gateway; the degree of funding leveraging
anticipated through this program, including
the use of innovative financing, and funding
provided under other sections of this Act

(which shall not be subject to the limits of
this section); the degree of binational in-
volvement in the project; the degree of appli-
cability of innovative and problem solving
techniques which might be applicable to
other border crossings; and a demonstrated
local commitment to implement and sustain
continuing comprehensive border improve-
ment programs. Project proposals must be
limited, to the greatest extent possible, to
improvements to existing border crossings
within defined gateways. Construction of
new facilities, including bridges, shall not be
considered unless and until all options for ef-
ficient use of existing facilities has been
demonstrated.

Subsection (d) authorizes $45 million in
Highway Trust Fund monies for this border
crossing pilot program in each of fiscal years
1998 through 2003. This subsection also sets
the annual amount of the grants for the pur-
poses of performing border gateway planning
at $1,400,000 for each of fiscal years 1998
through 2003. The maximum amount any
State or MPO may receive in grants under
this section shall not exceed $100,000. These
planning grants should be used to supple-
ment State planning and research, planning,
and other funds that are used to support
long-range planning and programming which
are to be implemented using the border gate-
way pilot program funds and other funds
such as State and local funds, NHS, and STP.
Subsection (d) also makes $3,000,000 available
in each of fiscal years 1998 through 2003 for
trade corridor planning incentive grants
under this section.

Subsection (e) provides that border gate-
way funds authorized under this section may
be used as the non-Federal match for any
border gateway project funded with other
Federal-aid highway funds, provided that the
amount of border gateway funds cannot ex-
ceed 50 percent of project costs. Subsection
(e) also provides that the Federal share pay-
able on account of any border crossing or
trade corridor planning incentive grant shall
be determined in accordance with section 120
of title 23, United States Code.
Sec. 1031. Appalachian Development Highway

System
This section amends 40 U.S.C. App. 201, the

Appalachian Regional Development Act of
1965, to authorize $2.19 billion for fiscal years
1998 through 2003 to fund the continued con-
struction of the Appalachian development
highway system in the 13 States that com-
prise the Appalachian region.

Subsection (a) of this section amends sub-
section 201(a), which currently provides that
all provisions of title 23 apply to the develop-
ment highways funded under this provision,
to include an exemption from the title 23
provision (23 U.S.C. 118) that all apportioned
or allocated funds that have not been obli-
gated by the end of four years shall lapse. As
revised, subsection 201(a) provides that funds
not expended by a State within four years
shall be released to the Appalachian Re-
gional Commission for reallocation to States
within the Appalachian region, rather than
lapsing.

Subsection (b) of this section amends sub-
section 201(g) to authorize appropriations
from the Highway Trust Fund for fiscal
years 1998 through 2003 (and also provides
contract authority), and an equivalent
amount of obligation authority, to fund the
continued construction of the Appalachian
development highway system in accordance
with section 201. This subsection also limits
eligibility for these funds to the develop-
ment highway system authorized as of Sep-
tember 30, 1996. However, the States of the
Appalachian region, the Secretary, and the
Appalachian Regional Commission may
agree to make alterations to the September

30, 1996, approved system, and such altered
routes shall be eligible for funding under this
section.

Subsection (c) of this section amends para-
graph 201(h)(1) to raise the Federal share
payable on account of any pre-financed (i.e.,
advance construction) development highway
project to 80 percent of the cost of such
project, which is the same Federal share pay-
able for conventionally funded development
highway projects under subsection 201(f).
This amendment enables States to use the
advance construction financing method of
paragraph 201(h)(1) under the same Federal
matching ratio as for all other development
highway projects.

Subsection (d) of this section authorizes
the deduction of up to 3.75 percent of the
funds authorized under new paragraph
201(g)(2) for the expenses of the Appalachian
Regional Commission in administering such
funds.
Sec. 1032. Value Pricing Pilot Program

Subsection (a) of this section amends sub-
section 1012(b) of the Intermodal Surface
Transportation Efficiency Act of 1991 to re-
flect the change in the name of the conges-
tion pricing pilot program to the value pric-
ing pilot program.

Subsection (b) increases the number of
pilot programs eligible for funding under
subsection 1012(b) from 5 to 15.

Subsection (c) of this section amends para-
graph 1012(b)(2) to increase the Federal share
payable on any project funded under this
provision from 80 percent to 100 percent.

Subsection (d) of this section further
amends paragraph 1012(b)(2) to reflect admin-
istrative interpretations of this paragraph
that have made by the Federal Highway Ad-
ministration, shared with the appropriate
congressional committees, and published in
the Federal Register. Specifically, paragraph
1012(b)(2) is amended to provide that the Sec-
retary shall fund pre-implementation costs
of value pricing programs and that the 3-
year funding limitation included in this
paragraph commences once the project is im-
plemented, and therefore does not apply to
the pre-implementation stage of a project
(which could stretch out for several years).

Subsection (e) makes necessary conform-
ing amendments to subsection 1012(b) to re-
flect that each cooperative agreement en-
tered into by the Secretary under paragraph
1012(b)(1) would cover a specific value pricing
program for the area encompassed by the co-
operative agreement. Each program could, in
turn, cover one or more specific value pric-
ing projects within that area. This sub-
section also makes a purely technical correc-
tion to the list of items to be examined and
reported on to the Congress by the Sec-
retary.

Subsection (f) amends paragraph 1012(b)(3)
to expand the eligible use of toll revenues
generated by any pilot project under this
subsection from any eligible use under title
23, United States Code, to any surface trans-
portation purpose.

Subsection (g) removes the 3-program cap
on the number of value pricing programs on
which the Secretary shall allow the use of
tolls on the Interstate System, thereby ena-
bling State and local governments and pub-
lic authorities to collect tolls on any value
pricing pilot program funded under this sec-
tion.

Subsection (h) adds one item, the effects of
value pricing projects on low income drivers,
to the list of items on which the Secretary is
to report to the Congress under paragraph
1012(b)(5). This subsection also adds a new
paragraph to section 1012(b) to provide that
any value pricing pilot program funded
under this subsection shall give full consid-
eration to the potential effects of value pric-
ing projects on drivers of all income levels



CONGRESSIONAL RECORD — SENATE S2461March 18, 1997
and shall develop mitigation measures to
deal with potential adverse effects on low in-
come drivers, thereby making income equity
a key consideration in the development of
pilot projects.

Subsection (i) revises paragraph 1012(b)(6)
to reauthorize Federal-aid highway funding
for this program at a level of $14 million for
each of fiscal years 1998 through 2003 out of
the Highway Trust Fund, and provides that,
in the event such funds remain unallocated
or allocated and unobligated after four
years, a State’s unallocated or unobligated
amounts shall be transferred to the State’s
STP apportionment. This subsection also
eliminates the current funding cap on indi-
vidual projects.

Subsection (j) provides an exemption from
the HOV–2 requirement of subsection 102(b)
of title 23, United States Code, by permitting
single occupancy vehicles to operate in high
occupancy vehicle lanes if such vehicles are
part of a value pricing program funded under
subsection 1012(b).

Subsection (k) ensures that this program
will continue to have contract authority.

Sec. 1033. Highway Use Tax Evasion
Projects

Subsection (a) of this section technically
amends subsection 1040(a) of the Intermodal
Surface Transportation Efficiency Act of
1991 to correct the reference to the funding
provision of section 1040.

Subsection (b) strikes subsection 1040(d) to
eliminate the requirements for the Secretary
of Transportation to annually report to Con-
gress on motor fuel tax enforcement activi-
ties under this section and the expenditure
of funds made available to carry out this sec-
tion, and for the Secretary of the Treasury
to annually report to Congress on the in-
creased enforcement activities to be financed
with the funds allocated by the Secretary of
Transportation to the Internal Revenue
Service under subsection 1040(a). The Depart-
ment has found that other available avenues
for reporting on program successes, such as
congressional hearings held on this program,
have been very effective. Subsection (b) also
strikes subsection 1040(e), which requires
that the Secretary of Transportation, in con-
sultation with the Internal Revenue Service,
study the feasibility and desirability of using
dye and markers to aid in motor fuel tax en-
forcement activities and report to Congress
on this study by December 18, 1992. This
study has been completed and its results sub-
mitted to Congress, so this subsection is no
longer necessary. Subsection (b) also deletes
the out-of-date funding authorization lan-
guage for fiscal years 1992 through 1997,
which has been replaced by subsection (d) of
this section.

Subsection (c) redesignates subsection
1040(g) as subsection 1040(e).

Subsection (d) of this section amends sec-
tion 1040 to authorize $5 million annually in
Highway Trust Fund monies for each of fis-
cal years 1998 through 2003 to continue joint
Federal Highway Administration/Internal
Revenue Service/State motor fuel tax com-
pliance projects across the country. The
multi-State nature of the enforcement and
uniformity efforts developed under this pilot
project in ISTEA has been important to its
effectiveness. Continued Federal funding at
the same level authorized in ISTEA will help
ensure that this very successful, coordinated
regional and national approach to combating
fuel tax fraud can continue.

Sec. 1034. Public Notice of Railbanking
This section would require that public no-

tice be given once an application for interim
trail use of a railroad right-of-way has been
filed. Currently, a notice must be published
in local newspapers announcing a rail aban-
donment. However, there is no notice re-
quirement when a railroad right-of-way is

proposed to be converted to a trail. This pro-
vision would allow all members of the com-
munity to work together as equal partners
in establishing such trails.

TITLE II—HIGHWAY SAFETY

Sec. 2001. Short Title
Sec. 2001 provides that title II may be cited

as the ‘‘Highway Safety Act of 1997’’.
Sec. 2002. Highway Safety Programs
Sec. 2002 continues the existing State and

community highway safety program, estab-
lished under Section 402 of title 23, United
States Code, and amends the program as fol-
lows:

Subsection (a), ‘‘Uniform Guidelines,’’ and
Subsection (b), ‘‘Administrative Require-
ments,’’ make several technical and con-
forming amendments to Sections 402(a) and
(b).

Subsection (c), ‘‘Apportionment of Funds,’’
makes one technical correction to Section
402(c) and one substantive amendment. To
increase the effective delivery of the Section
402 program to the more than 500 Federally
recognized Indian tribes, an amendment is
provided to raise the minimum annual ap-
portionment to the Indians (through the Sec-
retary of Interior) from one-half of one per-
cent to three-fourths of one percent of the
total apportionment under the section.

Subsection (d), ‘‘Application in Indian
Country,’’ amends Section 402 to allow Sec-
tion 402 grants to be made to Indian tribes in
‘‘Indian Country.’’

Subsection (e), ‘‘Rulemaking Process,’’
amends Section 402(j), which requires the
periodic identification, by rulemaking, of
highway safety programs that are most ef-
fective in reducing traffic crashes, injuries,
and deaths. Instead of requiring the States
to direct the resources of the national pro-
gram to the fixed areas identified by this
rulemaking process, the amendment directs
that the States to consider these highly ef-
fective programs when developing their high-
way safety programs.

Subsection (f), ‘‘Safety Incentive Grants,’’
proposes to add four new safety incentive
programs concerning alcohol-impaired driv-
ing countermeasures, occupant protection,
highway safety data, and drugged driving
countermeasures (described below) to Sec-
tion 402, together with a new provision mak-
ing various procedures applicable to each of
those programs.

Section 402(k), ‘‘Safety Incentive Grants,’’
replaces an obsolete subsection (k) and
makes the following applicable to each of
the four incentive programs: (1) the grants
for the incentive programs may only be used
by the States to implement and enforce, as
appropriate, the programs for which the
grants are made; (2) no grant may be made
to a State in any fiscal year unless the State
enters into an agreement with the Secretary
to ensure that the State will maintain its
aggregate expenditures from all other
sources for the actions for which a grant is
provided at or above the level of such ex-
penditures in its two fiscal years prior to the
date of enactment of the subsection; and (3)
basic or supplemental grants applicable
under the programs, in any one of these two
grant categories, would be available to the
States for a maximum of six years, begin-
ning after September 30, 1997. States that
meet certain criteria would receive grants
that would be funded through a declining
Federal share—75 percent for the first and
second years, 50 percent for the third and
fourth years, and 25 percent for the fifth and
sixth years.

Section 402(l), ‘‘Alcohol-Impaired Driving
Countermeasures,’’ amends Section 402 to es-
tablish a comprehensive drunk and impaired
driving incentive program to encourage
States to increase their level of effort and

implement effective programs aimed at de-
terring the drunk driver. The new program,
which continues the Department’s strong
emphasis on deterring drinking and driving,
is similar in structure to that of the existing
Section 410 drunk driving prevention incen-
tive program, established under Section 410
of Title 23, United States Code, and would re-
place the Section 410 program when its terms
expire at the end of fiscal year 1997.

A State may establish its eligibility for
one or more of three basic alcohol- impaired-
driving countermeasure grants—A, B, and
C—in the fiscal year in which the grant is re-
ceived, by adopting or demonstrating certain
criteria, as appropriate, to the satisfaction
of the Secretary.

To establish eligibility for the first basic
grant A under paragraph (1), a State must
adopt or demonstrate at least 4 of 5 of the
following: (1) an administrative driver’s li-
cense suspension or revocation system for
drunk drivers; (2) an effective system for pre-
venting drivers under age 21 from obtaining
alcoholic beverages; (3)(A) a statewide pro-
gram for stopping motor vehicles on a non-
discriminatory, lawful basis to determine
whether the operators are driving while
under the influence of alcohol, or (B) a state-
wide impaired driving Special Traffic En-
forcement Program (STEP) that includes
heavy emphasis on publicity for the pro-
gram; (4) effective sanctions for repeat of-
fenders convicted of driving while intoxi-
cated or driving under the influence of alco-
hol; and (5) a three-tiered graduated licens-
ing system for young drivers that includes
nighttime driving restrictions, requiring
that all vehicle occupants to be properly re-
strained, and providing that all drivers under
age 21 are subject to zero tolerance at .02
percent BAC or greater while operating a
motor vehicle.

To establish eligibility for the second basic
grant B under paragraph (2), a State must
adopt both an administrative driver’s license
suspension or revocation system for drunk
drivers, and a law that provides for a per se
law setting .08 BAC level as intoxicated.

To establish eligibility for the third basic
grant C under paragraph (3), a State must
demonstrate that its percentage of fatally
injured drivers with 0.10 percent or greater
blood alcohol concentration has both: (1) de-
creased in each of the 3 most recent calendar
years for which statistics for determining
such percentages are available; and (2) been
lower than the average percentage for all
States in each of such calendar years.

States that meet the criteria for a basic
grant under paragraphs (1), (2) or (3) would
receive, for each grant, up to 15 percent (up
to 30 percent if they qualify for two, and up
to 45 percent if they qualify for all three) of
their fiscal year 1997 apportionment under
Section 402 of Title 23, United States Code.

States that meet the criteria for any one
or more of the three basic grants also would
be eligible to receive supplemental grants for
one or more of the following: (1) making it
unlawful to possess open containers of alco-
hol in the passenger area of motor vehicles
(excepting charter buses) while on the road;
(2) adopting a mandatory BAC testing pro-
gram for drivers in crashes involving fatali-
ties or serious injuries; (3) videotaping of
drunk drivers by police; (4) adopting and en-
forcing a ‘‘zero tolerance’’ law providing that
any person under age 21 with a BAC of .02 or
greater when driving a motor vehicle shall
be deemed driving while intoxicated or driv-
ing under the influence of alcohol, and fur-
ther providing for a minimum suspension of
the person’s driver’s license of not less than
30 days; (5) requiring a self-sustaining im-
paired driving program; (6) enacting and en-
forcing a law to reduce incidents of driving
with suspended licenses; (7) demonstrating
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an effective tracking system for alcohol-im-
paired drivers; (8) requiring an assessment of
persons convicted of abuse of controlled sub-
stances, and the assignment of treatment for
all DWI and DUI offenders; (9) implementing
a program to acquire passive alcohol sensors
to be used by police in detecting drunk driv-
ers; and (10) enacting and enforcing a law
that provides for effective penalties or other
consequences for the sale or provision of al-
coholic beverages to a person under 21. For
each supplemental grant criterion that is
met, a State would receive, in no more than
two fiscal years, an amount up to 5 percent
of its Section 402 apportionment for fiscal
year 1997. Definitions are provided for ‘‘alco-
holic beverage,’’ ‘‘controlled substances,’’
‘‘motor vehicle,’’ and ‘‘open alcoholic bev-
erage container.’’

Section 402(m), ‘‘Occupant Protection Pro-
gram,’’ amends Section 402 to establish a
new occupant protection incentive program
to encourage States to increase their level of
effort and implement effective laws and pro-
grams aimed at increasing safety belt and
child safety seat use.

A State may establish its eligibility for
one or both of two basic occupant protection
grants—A and B—in the fiscal year in which
the grant is received, by adopting or dem-
onstrating certain criteria, as appropriate,
to the satisfaction of the Secretary.

To establish eligibility for the first basic
grant A under paragraph (1), a State must
adopt or demonstrate at least 4 of the follow-
ing: (1) a law that makes unlawful through-
out the State the operation of a passenger
motor vehicle whenever a person in the front
seat of the vehicle (other than a child who is
secured in a child restraint system) does not
have a safety belt properly secured about the
person’s body; (2) a provision in its safety
belt use law that provides for its primary en-
forcement or provides for the imposition of
penalty points against a person’s diver’s li-
cense for its violation; (3) a law requiring
children up to 4 years of age to be properly
secured in a child safety seat in all appro-
priate seating positions in all passenger
motor vehicles; (4) a minimum fine of at
least $25 for violations of its safety belt use
law and a minimum fine of at least $25 for
violations of its child passenger protection
law; and (5) a statewide occupant protection
Special Traffic Enforcement Program
(STEP) that includes heavy emphasis on
publicity for the program.

To establish eligibility for the second basic
grant B under paragraph (2), a State must:
(1) demonstrate a statewide safety belt use
rate in both front outboard seating positions
in all vehicle types covered by the State’s
safety belt use law, of 80 percent or higher in
each of the first three years a grant is re-
ceived, and of 85 percent or higher in each of
the fourth, fifth, and sixth years a grant is
received; and; (2) follow safety belt use sur-
vey methods which conform to guidelines is-
sued by the Secretary ensuring that such
measurements are accurate and representa-
tive.

States that meet the criteria for a basic
grant under paragraphs (1) or (2) would re-
ceive, for each grant, up to 20 percent (up to
40 percent if they qualify for both) of their
fiscal year 1997 apportionment under Section
402 of Title 23, United States Code.

States that meet the criteria for one or
both of the two basic grants also would be el-
igible to receive supplemental grants for one
or more of the following: (1) requiring the
imposition of penalty points against a driv-
er’s license for violations of child passenger

protection requirements; (2) having no non-
medical exemptions in effect in their safety
belt and child passenger protection laws; (3)
demonstrating implementation of a state-
wide comprehensive child occupant protec-
tion education program that includes edu-
cation about proper seating positions for
children in air bag equipped motor vehicles
and how to reduce the improper use of child
restraint systems; (4) having in effect a law
that prohibits persons from riding in the
open bed of a pickup truck; and (5) having in
effect a law that requires safety belt use by
all rear-seat passengers in all passenger
motor vehicles with a rear seat. For each
supplemental grant criterion that is met, a
State would receive an amount up to 5 per-
cent of its Section 402 apportionment for fis-
cal year 1997. Definitions are provided for
‘‘child safety seat,’’ ‘‘motor vehicle,’’ ‘‘mul-
tipurpose passenger vehicle,’’ ‘‘passenger
car,’’ ‘‘passenger motor vehicle,’’ and ‘‘safety
belt.’’

Section 402(n), ‘‘State Highway Safety
Data Improvements,’’ amends Section 402 to
establish a new incentive program to encour-
age States to take effective actions to im-
prove the timeliness, accuracy, complete-
ness, uniformity, and accessibility of the
data they need to identify the priorities for
State and local highway and traffic safety
programs, to evaluate the effectiveness of
such efforts, and to link these data, includ-
ing traffic records, together and with other
data systems within the State, such as medi-
cal and economic data. Currently, much of
the State data in these areas are inadequate
or unavailable. The Department believes
that the new incentive program under this
subsection is vital to the ability of the
States to determine and achieve their high-
way safety performance goals.

A State would be eligible for a first-year
grant in a fiscal year under paragraph (1)(A)
of subsection (n) if it demonstrates, to the
satisfaction of the Secretary, that it has (1)
established a Highway Safety Data and Traf-
fic Records Coordinating Committee with a
multi-disciplinary membership including the
administrators, collectors, and users of such
data (including the public health, injury con-
trol, and motor carrier communities) of
highway safety and traffic records databases;
(2) completed a recent (within the last five
years) highway safety data and traffic
records assessment or audit of its highway
safety data and traffic records system; and
(3) initiated the development of a multi-year
highway safety data and traffic records stra-
tegic plan to be approved by the Highway
Safety Data and Traffic Records Coordinat-
ing Committee that identifies and prioritizes
the State’s highway safety data and traffic
records needs and goals, and that identifies
performance-based measures by which
progress toward those goals will be deter-
mined.

A State also would be eligible for a first-
year grant in a fiscal year under paragraph
(1)(B) of subsection (n) if it provides, to the
satisfaction of the Secretary, (1) certifi-
cation that it has established a Highway
Safety Data and Traffic Records Coordinat-
ing Committee with a multi-disciplinary
membership including the administrators or
managers of highway safety and traffic
records databases and representatives of the
collectors and users of these data; (2) certifi-
cation that it has completed a recent (within
the last five years) highway safety data and
traffic records assessment or audit of their
highway safety data and traffic records sys-
tem; (3) a multi-year plan that identifies and
prioritizes the State’s highway safety data

and traffic records needs and goals, that
specifies how its incentive funds for the fis-
cal year will be used to address those needs
and the goals of the plan, and that identifies
performance-based measures by which
progress toward those goals will be deter-
mined; and (4) certification that the High-
way Safety Data and Traffic Records Coordi-
nating Committee continues to operate and
support the multi-year plan described under
paragraph (1)(B).

A State that meets the criteria for a first-
year grant under paragraph (1)(A) would re-
ceive an amount equal to $125,000, based on
available appropriations. A State that meets
the criteria for a first-year grant under para-
graph (1)(B) would receive an amount equal
to a proportional amount of the amount ap-
portioned to the State for fiscal year 1997
under Section 402 of title 23, U.S. Code, ex-
cept that no State would receive less than
$225,000, based on available appropriations.

A State would be eligible for a grant in any
fiscal year succeeding the first fiscal year in
which they receive a State highway safety
data and traffic records grant if the State, to
the Secretary’s satisfaction: (1) submits or
updates a multi-year plan that identifies and
prioritizes the State’s highway safety data
and traffic records needs and goals, that
specifies how its incentive funds for the fis-
cal year will be used to address those needs
and the goals of the plan, and that identifies
performance-based measures by which
progress toward those goals will be deter-
mined; (2) certifies that its Highway Safety
Data and Traffic Records Coordinating Com-
mittee continues to support the multi-year
plan; and (3) reports annually on its progress
in implementing the multi-year plan.

A State that meets the criteria for a suc-
ceeding-year grant in any fiscal year would
receive an amount equal to a proportional
amount of the amount apportioned to the
State for fiscal year 1997 under Section 402 of
title 23, U.S. Code, except that no State shall
receive less than $225,000, based on available
appropriations.

Section 402(o), ‘‘Drugged Driving Counter-
measures,’’ amends Section 402 to establish a
new incentive program to encourage States
to take effective actions to improve State
drugged driving laws and related programs.
State drugged driving laws are inconsistent
and frequently difficult to enforce. They
often seriously hamper attempts by law en-
forcement and courts to deter drugged driv-
ing. The Department believes that the new
incentive grant program under this sub-
section, modeled after the Department of
Transportation’s successful Section 410 alco-
hol-impaired driving incentive grant pro-
gram under title 23 U.S. Code, is essential to
improve State drugged driving laws and re-
lated activities. This incentive program is
separate from subsection (l)’s incentive pro-
gram for alcohol-impaired driving, which re-
vises and replaces Section 410, so that
drugged driving laws and activities receive
the more focused attention they deserve.

A State would be eligible for a grant in a
fiscal year under subsection (o) if it dem-
onstrates, to the satisfaction of the Sec-
retary, 5 or more of the following 9 criteria:
(1) enact zero tolerance laws that make it il-
legal to drive with any amount of an illicit
drug in the driver’s body; (2) establish that it
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is illegal to drive while impaired by any drug
(licit or illicit); (3) allow drivers to be tested
for drugs if there is probable cause to suspect
impairment; (4) suspend the driver’s license
administratively (without criminal proceed-
ings) for persons driving under the influence
of drugs; (5) suspend the driver’s license for
persons convicted of other drug offenses,
even if not related to driving; (6) incorporate
drug use and drugged driving provisions into
a graduated licensing system for beginning
drivers; (7) actively enforce and publicize
drugged driving laws; (8) provide an interven-
tion program for drugged drivers that incor-
porates assessment and drug education,
counseling, or other treatment as needed;
and (9) provide drug education information
to persons applying for or renewing drivers’
licenses and include drug-related questions
on drivers’ license examinations.

A State that meets the criteria for a grant
under subsection (o) would receive an
amount up to 20 percent of its Section 402 ap-
portionment for fiscal year 1997. Definitions
are provided for ‘‘alcoholic beverage,’’ ‘‘con-
trolled substances,’’ and ‘‘motor vehicle.’’

Subsection (g), ‘‘Conforming Amendment,’’
repeals Section 410 of title 23, U.S. Code
(‘‘Alcohol-impaired driving counter-
measures’’), and the analysis pertaining to
Section 410 under chapter 4 of this title.
Sec. 2003. National Driver Register

Sec. 2003 would add several provisions to
the National Driver Register (NDR) statute
(chapter 303 of title 49, U.S. Code) to make
the program more effective and efficient.
The National Highway Traffic Safety Admin-
istration (NHTSA) manages the NDR, which
was established by Congress in July 1960 as a
central index of State reports on individuals
whose driving privileges have been suspended
or revoked. Applications for driver licenses
are checked routinely by States against the
NDR to identify ineligible license applicants,
problem drivers, drivers in need of improve-
ment, and drivers under suspension or rev-
ocation.

Subsection (a), ‘‘Transfer of Selected Na-
tional Driver Register Functions to Non-
Federal Management,’’ amends Section 30302
of title 49, U.S. Code (‘‘National Driver Reg-
ister’’), by adding a new subsection (e).
Under subsection (e), the Secretary would be
authorized to decide whether to enter into
an agreement with an organization that rep-
resents the interests of the States to man-
age, administer, and operate the National
Driver Register’s (NDR) computer timeshare
and user assistance functions.

NDR operations are divided into five main
functions: (1) data processing, accomplished
by computer timeshare; (2) external support
services, accomplished by staff assistance to
NDR users; (3) development and maintenance
of software for data processing, accom-
plished by staff responsible for system and
applications support; (4) Federal Privacy Act
requirements support, accomplished by Fed-
eral staff; and (5) overall management and
supervision (including assistance to non-
State NDR users, manual preparation of
needed data, public information, and media
relations), accomplished by Federal staff.
Legislation is required to permanently
transfer one or more of these functions, since
existing statutory provisions and govern-
ment contracting regulations do not permit
one or more of these NDR functions to be as-
signed to a designated non-Federal organiza-
tion.

If the Secretary decides to enter into an
agreement with an organization that rep-
resents the interests of the States to man-
age, administer, and operate the NDR’s com-
puter timeshare and user assistance func-
tions, subsection (e) directs that: (1) the Sec-
retary ensure any management of these

functions is compatible with chapter 303 of
title 49, U.S. Code, and the regulations issued
to implement that chapter; (2) any transfer
of these functions begin only after the Sec-
retary makes a determination that all
States are participating in the NDR’s ‘‘Prob-
lem Driver Pointer System,’’ the system
used by the NDR to effect the exchange of
motor vehicle driving records, and that this
system is functioning properly; (3) the agree-
ment to transfer these functions include a
provision for a transition period to allow the
States time to make any budgetary and leg-
islative changes needed in order to pay fees
for using these functions; (4) the total of the
fees charged by the organization represent-
ing the interests of the States in any fiscal
year for the use of these functions not exceed
the organization’s total cost for performing
these functions in that fiscal year; and (5)
nothing in subsection (e) be interpreted to
diminish, limit, or in any way affect the Sec-
retary’s authority to carry out chapter 303 of
title 49, U.S. Code. The last provision affirms
the Secretary’s overall responsibility for the
NDR (which includes Privacy Act and data
security requirements), regardless of any
transfer of these functions.

Subsection (b), Access to Register Informa-
tion, amends Section 30305 (‘‘Access to Reg-
ister information’’) of title 49, U.S. Code.
Subsection (b)(1) amends Section 30305(b)(2)
to make two technical conforming amend-
ments.

Subsection (b)(2) amends Section 30305(b)
to add two substantive provisions. The first
would eliminate a deficiency in the NDR by
extending participation to Federal depart-
ments or agencies, like the State Depart-
ment, that both issue motor vehicle opera-
tor’s licenses and transmit reports on indi-
viduals to the NDR about whom the depart-
ment or agency has such licensing authority
and has (1) denied a motor vehicle operator’s
license for cause; (2) revoked, suspended or
canceled a motor vehicle operator’s license
for cause; or (3) about whom the department
or agency has been notified of a conviction of
any of the motor vehicle-related offenses or
comparable offenses listed in subsection
30304(a)(3). The reports on these individuals
transmitted by the Federal department or
agency must contain the identifying infor-
mation specified in subsection 30304(b).

Subsection (b) also would reduce a burden
on the States and strengthen the NDR’s effi-
ciency by allowing Federal agencies author-
ized to receive NDR information to make
their requests and receive the information
directly from the NDR, instead of through a
State. The NDR statute currently requires
authorized NDR users, other than chief driv-
er licensing officials and the individuals to
whom the information pertains, to submit
all NDR inquiries through a State.
Sec. 2004. Authorizations of Appropriations

Sec. 2004 contains provisions that would
authorize appropriations out of the Highway
Account of the Highway Trust Fund for Na-
tional Highway Traffic Safety Administra-
tion programs.

Paragraph (a)(1)(A), ‘‘Consolidated State
Highway Safety Programs,’’ would authorize
appropriations to carry out the State and
Community Highway Safety Program under
Section 402 of title 23, United States Code, by
the National Highway Traffic Safety Admin-
istration, except for the Section 402 incen-
tive programs under subsections (l), (m), (n),
and (o), of $166,700,000 for each of fiscal years
1998, 1999, 2000, 2001, and 2002, and $171,034,000
for fiscal year 2003. This paragraph consoli-
dates the previously separate NHTSA and
FHWA authorizations for appropriations for
the Section 402 program under NHTSA, con-
tinuing a process begun by Congress in fiscal
year 1997 to facilitate administrative effi-
ciencies in the program.

Paragraph (1)(B), ‘‘Consolidated State
Highway Safety Programs,’’ would authorize
appropriations to carry out the alcohol-im-
paired driving countermeasures incentive
grant provisions of subsection (l) of Section
402 of title 23, United States Code, by the Na-
tional Highway Traffic Safety Administra-
tion, of $44,000,000 for fiscal year 1998,
$39,000,000 for each of fiscal years 1999, 2000,
and 2001, $49,000,000 for fiscal year 2002, and
$50,170,000 for fiscal year 2003. Amounts made
available to carry out subsection (l) are au-
thorized to remain available until expended,
provided that, in each fiscal year the Sec-
retary may reallocate any amounts remain-
ing available under subsection (l) to sub-
sections (m), (n), and (o) of Section 402 of
title 23, United States Code, as necessary to
ensure, to the maximum extent possible,
that States may receive the maximum in-
centive funding for which they are eligible
under these programs.

Paragraph (1)(C), ‘‘Consolidated
State Highway Safety Programs,’’
would authorize appropriations to
carry out the occupant protection pro-
gram incentive grant provisions of sub-
section (m) of Section 402 of title 23,
United States Code, by the National
Highway Traffic Safety Administra-
tion, of $20,000,000 for each of fiscal
years 1998, 1999, 2000, and 2001,
$22,000,000 for fiscal year 2002, and
$22,312,000 for fiscal year 2003. Amounts
made available to carry out subsection
(m) are authorized to remain available
until expended, provided that, in each
fiscal year the Secretary may reallo-
cate any amounts remaining available
under subsection (m) to subsections (l),
(n), and (o) of Section 402 of title 23,
United States Code, as necessary to en-
sure, to the maximum extent possible,
that States may receive the maximum
incentive funding for which they are el-
igible under these programs.

Paragraph (1)(D), ‘‘Consolidated State
Highway Safety Programs,’’ would authorize
appropriations to carry out the State high-
way safety data improvements incentive
grant provisions of subsection (n) of title 23,
United States Code, by the National High-
way Traffic Safety Administration, of
$12,000,000 for each of fiscal years 1998, 1999,
2000, and 2001. Amounts made available to
carry out subsection (n) are authorized to re-
main available until expended.

Paragraph (1)(E), ‘‘Consolidated State
Highway Safety Programs,’’ would authorize
appropriations to carry out To carry out the
drugged driving countermeasures incentive
grant provisions of subsection (o) of title 23,
United States Code, by the National High-
way Traffic Safety Administration, para-
graph (l) also would authorize $5,000,000 for
each of fiscal years 1999, 2000, 2001, and 2002,
and $5,130,000 for fiscal year 2003. Amounts
made available to carry out subsection (o)
are authorized to remain available until ex-
pended, provided that, in each fiscal year the
Secretary may reallocate any amounts re-
maining available under subsection (o) to
subsections (l), (m), and (n) of Section 402 of
title 23, United States Code, as necessary to
ensure, to the maximum extent possible,
that States may receive the maximum in-
centive funding for which they are eligible
under these programs.

Paragraph (2), ‘‘NHTSA Operations and Re-
search,’’ would authorize appropriations for
the National Highway Traffic Safety Admin-
istration to carry out programs and activi-
ties with respect to traffic and highway safe-
ty under (A) Section 403 of title 23, U.S. Code
(Highway Safety Research and Develop-
ment), (B) Chapter 301 of title 49, U.S. Code
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(Motor Vehicle Safety), and (C) Part C of
Subtitle VI of title 49, U.S. Code (Informa-
tion, Standards, and Requirements), of
$147,500,000 for each of fiscal years 1998, 1999,
2000, 2001, and 2002, and $151,335,000 for fiscal
year 2003.

The authorizations under paragraph (2)
would provide the necessary funds for the
agency to carry out essential traffic and
highway safety functions. Section 403 of title
23, U.S. Code, provides for highway safety re-
search and development activities, including
programs to improve highway safety through
human factors research, evolving initiatives
such as intelligent transportation systems, a
comprehensive assessment of the agency’s
data needs and the data priorities of the
highway safety community, public informa-
tion programs, and university research and
training. Chapter 301 of title 49, U.S. Code,
provides for the establishment and enforce-
ment of safety standards for new motor vehi-
cles and motor vehicle equipment, together
with supporting research. In keeping with
the Department’s policy that programs with
identifiable users be funded as much as pos-
sible through user fees, support of the motor
vehicle safety program, which clearly bene-
fits highway users, is shifted to the Highway
Account of the Highway Trust Fund. Part C
of Subtitle VI of title 49, U.S. Code, provides
for the establishment of low-speed collision
bumper standards, consumer information ac-
tivities, odometer regulations, automobile
fuel economy standards, and motor vehicle
theft prevention standards. In keeping with
the Department’s policy that programs with
identifiable users be funded as much as pos-
sible through user fees, support of the motor
vehicle information and cost savings pro-
grams, which clearly benefit highway users,
is shifted to the Highway Trust Fund’s High-
way Account.

Paragraph (3), ‘‘National Driver Register,’’
would authorize appropriations for the Na-
tional Highway Traffic Safety Administra-
tion to carry out chapter 303 of title 49, U.S.
Code (National Driver Register), appro-
priated under section 30308(a) of chapter 303,
of $2,300,000 for each of fiscal years 1998, 1999,
2000, 2001, and 2002, and $2,360,000 for fiscal
year 2003. The National Driver Register
(NDR) provides information needed by the
States to identify ineligible applicants for
motor vehicle driver licenses, problem driv-
ers, drivers in need of improvement, and
drivers under license suspension or revoca-
tion.
TITLE III—MASS TRANSPORTATION AMENDMENTS

OF 1997

Sec. 3003. Definitions
Section 3003 would amend section 5302,

‘‘Definitions.’’
Section 5302(a)(1), ‘‘capital project,’’ would

be amended by combining from other parts
of the chapter all definitions covering cap-
ital programs in this provision. This consoli-
dation would make the substantive change of
applying the broader definition to all capital
grants made under this chapter. Further, by
amending existing subparagraph (A), it
would add as an eligible cost three new cost
categories: associated pre-revenue startup
costs, environmental mitigation, and Intel-
ligent Transportation Systems (as defined in
section 6052 of the National Economic Cross-
roads Transportation Efficiency Act). The
phrase ‘‘capital portions of rail trackage
rights agreements’’ would be amended to
‘‘payments for rail trackage rights’’ as a
clarification. (For the Government’s share of
the costs for the various categories of capital
projects, see section 3028 of this Act, ‘‘Gov-
ernment’s Share of Costs.’’)

A new subparagraph (E) would be added to
the existing ‘‘capital project’’ definition, to
permit preventive maintenance as an eligible

capital cost to ensure proper preservation of
the Federal capital investment. This will
make eligibility of preventive maintenance
for capital program funds the same as in the
Title 23 highway program.

New subparagraph (F) would add leasing to
the definition. This provision would be
moved from section 5307(b)(3).

New subparagraph (K), a combination of
provisions moved from sections 5309(f)(2),
5309(a)(1)(E), 5307(b)(1), would make joint de-
velopment costs eligible for all capital pro-
grams. Transit operators would be permitted
to participate more fully in joint develop-
ment opportunities created by mass transit
projects. The change would provide addi-
tional local revenue sources to meet transit
capital and operating needs without Federal
subsidy. Participation in commercial devel-
opment would continue to be prohibited ex-
cept where a fair share of the proceeds were
returned for use in meeting mass transit
needs.

Subparagraph (L) (moved from section
5309(a)(1)(F)) would add to the definition
mass transportation projects that meet the
special needs of the elderly and disabled indi-
viduals.

A new subparagraph (M) regarding the de-
velopment of corridors to support fixed
guideway systems was moved from section
5309(a)(1)(G).

A new subparagraph (N) would add to the
definition, vehicles and facilities, publicly or
privately owned, that are used to provide
intercity passenger service by bus or rail.
This change would enhance intermodalism
and facilitate modal choices by local deci-
sion makers.

A new subparagraph (O) regarding access
for bicycles to mass transportation facilities
was moved from section 5319.

A new subparagraph (P) would add to the
definition the repayment of the principal
and interest of revenue bonds used for cap-
ital projects. This change would increase the
financing options and sources of funds for re-
cipients.

A new subparagraph (Q) regarding crime
prevention and security was moved from sec-
tion 5321.

A new subparagraph (R) would allow the
acquisition of non-fixed route paratransit
transportation service to comply with the
Americans with Disabilities Act of 1990.

Subsections (a)(10) and (13) would be added
to clarify that both ‘‘public transportation’’
and ‘‘transit’’ mean ‘‘mass transportation.’’
Section 3004. Metropolitan Planning

Section 3004 and section 1015 of this Act are
intended to make identical changes to 49
U.S.C. section 5303, ‘‘Metropolitan Planning’’
and 23 U.S.C. section 134, ‘‘Metropolitan
Planning,’’ respectively.

Subsection (a), ‘‘Development Require-
ments,’’ would be amended to require that
transportation plans and programs for State
urbanized areas be developed in a ‘‘fair and
equitable’’ manner. It would also require
that plans and programs provide for the de-
velopment and integrated management and
operation of transportation systems and fa-
cilities that will function as an intermodal
transportation system for the metropolitan
area, the State, and the United States.

Subsections (b), ‘‘Plan and Program Fac-
tors,’’ paragraphs (1) through (15) containing
the existing 16 factors would be deleted. New
subsection (b)(1) would require that Metro-
politan Planning Organizations (MPO) com-
ply with seven new goals, found in subpara-
graphs (A) through (G), in developing plans
and programs. These are: economic vitality;
safety and security; accessibility and mobil-
ity; environment, energy conservation, and
quality of life; integration and connectivity;
efficient management and operation; and

preservation of existing transportation sys-
tem.

New subsection (b)(2) would require MPOs
to cooperate with States and transit opera-
tors in incorporating these goals into the
transportation plan.

Subsection (c), ‘‘Designating Metropolitan
Planning Organizations.’’ Paragraph (1)(A)
would be amended to reduce the threshold
required for designating or redesignating an
MPO for an urbanized area with a population
of more than 50,000. Representatives of local
governments with 51 percent of the affected
population must support the designation of
the MPO, rather than 75 percent, as in cur-
rent law. This change would make it easier
to redesignate an MPO and recognizes the
importance the MPO plays in local transpor-
tation planning. Also permitted would be
designation under procedures established by
State law.

Under subsection (c)(2), specific reference
would be made to the policy board of the
MPO, rather than the more general reference
to the MPO for the purpose of specifying
MPO composition.

Subsection (c)(3) would be amended to add
the MPO and the Secretary of DOT as key
participants, along with the chief executive
officer (existing law) in determining the need
to create multiple MPO’s to serve a single
metropolitan planning area. It also would
create balance with the lowered threshold
for local officials (51 percent) to request re-
designation, allowing the Secretary to tem-
per local actions under subsection (c)(4)(B)(i)
and (c)(5).

Subsections (c)(5) (B) and (C) would be de-
leted because MPO redesignated would be
covered in subsection (c)(3) and (4). Sub-
section (c)(5)(A) would be redesignated sub-
section (c)(5).

Subsection (d), ‘‘Metropolitan Area Bound-
aries,’’ would be amended to freeze the con-
nection to nonattainment boundaries to
those existing at the end of FY 1996 and
would prevent an automatic increase in the
metropolitan planning area with changes in
nonattainment boundaries. Subsection (d)
would also allow the Governor and the MPO
(including the central city) to affirmatively
increase the boundary to the nonattainment
limit rather than retroactively reduce it
after being forced to increase the boundaries.
New urbanized areas after FY 1996 would
have their metropolitan planning boundaries
agreed to by the Governor and local officials
and particulate matter would be added as a
consideration in the designation of metro-
politan planning area boundaries. Regula-
tions, guidance, or both will address the
operational issues. The practical effect will
not materialize until after the 2000 census.

Subsection (e), ‘‘Coordination.’’ Paragraph
(3) would be amended by substituting ‘‘co-
ordinate’’ for ‘‘consult’’ between MPO’s
where more than one MPO has authority
within an existing metropolitan planning
area. It would also add particulate matter to
non-attainment areas.

The catchline of subsection (f) would be
changed from ‘‘Developing Long-Range
Plans’’ to ‘‘Development of Transportation
Plan’’ to emphasize the transportation focus
rather than the time frame. In subsection
(f)(1), ‘‘long-range plan’’ would be changed to
‘‘transportation plan.’’ Subsection (f)(1)(A)
would be amended so that the plan identifies
transportation facilities that function as a
‘‘future’’ integrated transportation system
rather than as ‘‘an integrated metropolitan
transportation system.’’ New subsection
(f)(1)(B) would be added to require that the
planning process address the same seven
planning goals in subsection (b) of section
5303. Subsection (f)(1)(B) would be redesig-
nated (f)(1)(C), current (f)(1)(C) would be re-
designated as (f)(1)(D), and current (f)(l)(D)
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would be deleted. Redesignated subsection
(f)(1)(C)(iii) would be amended to change fi-
nancial techniques of value capture, tolls,
and congestion pricing to simply ‘‘any addi-
tional financing strategies,’’ thus enhancing
flexibility. Redesignated subsection
(f)(1)(D)(ii) would be amended by deleting
reference to ‘‘vehicle’’ congestion. New sub-
section (f)(1)(D)(iii) would be added to en-
hance transportation access for individuals
without private automobiles.

Subsection (f)(2) would be amended to re-
quire MPOs, transit operators, and States to
cooperate in developing estimates of funds
that could become available to implement
the plan.

Subsection (f)(3) would be amended to re-
quire air and transportation agencies to co-
operate on both the State Implementation
Plan (SIP) development and transportation
plan development processes. Development of
transportation plans is expected to account
for related investments and program strate-
gies developed through other planning ac-
tivities, e.g., economic development and re-
vitalization. Such coordination would ensure
that transportation projects and programs
would consider, for example, the needs of low
income communities so that they would be
effectively integrated with transportation
investments.

Subsection (f)(4) would be amended to add
freight shippers to the list of stakeholders
that can comment on the transportation
plan.

The catchline of subsection (h) would be
changed from ‘‘Balanced and Comprehensive
Planning’’ to ‘‘Metropolitan Planning
Grants.’’
Sec. 3005. Metropolitan Transportation Improve-

ment Program
Section 3005 and section 1015 of this Act are

intended to make identical changes to 49
U.S.C. section 5304, ‘‘Metropolitan Transpor-
tation Improvement Program’’ and 23 U.S.C.
section 134, ‘‘Metropolitan Planning,’’ re-
spectively.

The title of section 5304 would be changed
from ‘‘Transportation Improvement Pro-
gram’’ to ‘‘Metropolitan Transportation Im-
provement Program’’ to clarify the focus on
the metropolitan program.

Subsection (a), ‘‘Development and Up-
date,’’ would be amended to add freight ship-
pers to the list of stakeholders that could
comment on the program Transportation Im-
provement Program (TIP) and to require the
MPO, in cooperation with the State and
transit operators, to provide opportunities
for public comment on the proposed pro-
gram.

Subsection (b), ‘‘Contents.’’ Paragraph (1)
would change the listing of projects included
in the TIP to be more inclusive. Paragraph
(2) would be changed to require that finan-
cial plans identify ‘‘innovative financing
techniques’’ rather than ‘‘innovative financ-
ing, including value capture, tolls, and con-
gestion pricing,’’ to give local authorities
greater flexibility. Paragraph (2) would also
require a cooperative process for developing
financial estimates on which to base TIP de-
velopment.

Subsection (c), ‘‘Project Selection’’ would
clarify that States and recipients select
projects from the TIP developed by the MPO,
rather than select projects to be included in
the TIP. The development of the TIP is the
responsibility of the MPO.

Subsection (d), ‘‘Notice and Comment,’’
would require the MPO, ‘‘in cooperation with
the State and transit operators,’’ to provide
opportunity for public comment prior to ap-
proving the TIP.

Subsection (e), ‘‘Regulatory Proceeding,’’
requiring FTA to adopt the FHWA environ-
mental analysis process under the National

Environmental Policy Act (NEPA) of 1969
would be deleted because it has already been
accomplished.
Sec. 3006. Transportation Management Areas

Section 3006 and section 1015 of this Act are
intended to make identical changes to 49
U.S.C. section 5305, ‘‘Transportation Manage-
ment Areas’’ and 23 U.S.C. section 134, ‘‘Met-
ropolitan Planning.’’

Section 5305 (a), ‘‘Designation.’’ Paragraph
(2) would be amended to delete the reference
to Lake Tahoe because the area has not ben-
efited from the existing provision, which al-
lowed the area to be designated as a Trans-
portation Management Area (TMA) but did
not give them MPO status and eligibility for
planning funds.

Subsection (c), ‘‘Congestion Management
System,’’ would be amended to delete the re-
quirement for a phase-in schedule for conges-
tion management systems because this has
already been accomplished.

Subsection (d), ‘‘Project Selection,’’ would
be clarified to provide that States and tran-
sit operators select projects from the TIP de-
veloped by the MPO, rather than select
projects for inclusion in the TIP. Develop-
ment of the TIP is the responsibility of the
MPO. Paragraphs (2)(A) and (B) would be de-
leted as extraneous.

Subsection (e), ‘‘Certification.’’ Paragraph
(1) would be amended to clarify that the Sec-
retary certifies the planning process rather
than the planning organization. Paragraph
(2) would be amended to eliminate date ref-
erences that were originally included to im-
plement the new certification requirements
of the Intermodal Surface Transportation Ef-
ficiency Act of 1991 (P.L. 102–240) (ISTEA)
and to eliminate the mandatory penalty of 20
percent of Surface Transportation Program
(STP) attributable funds if an area is not
certified after September 30, 1996. The pen-
alty for lack of certification would no longer
be limited to 20 percent of STP attributable
funds. It would be whatever portion of those
funds the Secretary determines to be appro-
priate.

Subsection (f), ‘‘Additional Requirements
for Certain Nonattainment Areas,’’ would be
amended to add particulate matter to ozone
and carbon monoxide nonattainment classi-
fications in TMAs for purpose of funding cer-
tain projects.

Subsection (g), ‘‘Areas Not Designated
Transportation Management Areas.’’ Para-
graph (2) would be amended to prohibit the
Secretary from allowing abbreviated trans-
portation plans and programs for metropoli-
tan areas in nonattainment status for partic-
ulate matter in addition to ozone and carbon
monoxide.

A new subsection (h), ‘‘Transfer of Funds,’’
would allow the transfer of funds on the
transfer of funds for highway projects under
FTA and for transit projects under FHWA.
This provision would be moved here from 23
U.S.C. section 104.

A new subsection (i), ‘‘Limitation on Stat-
utory Authority,’’ would be added to clarify
that this section does not give an MPO au-
thority to impose legal requirements on any
transportation provider, facility, or project
that is not eligible for Federal transit assist-
ance.

Sec. 3007. Statewide Planning
Section 3007 would amend section 5306 by

moving the entire section, ‘‘Private enter-
prise participation in metropolitan planning
and transportation improvement programs
and relationship to other limitations,’’ to
subparagraph (K) of section 5323, ‘‘General
Provisions on Assistance.’’ This change
makes room for the new section 5306, ‘‘State-
wide Planning.’’

It is intended that new section 5306 parallel
the current requirement for ‘‘Statewide

Planning’’ in title 23 (23 U.S.C. section 135).
This is not a substantive change because 23
U.S.C. section 135 already applies to grants
under chapter 53 of title 49 by reference. The
language included in chapter 53 of title 49
would be identical to that contained in 23
U.S.C. section 135, after the following sub-
stantive changes are made.

Subsection (a) ‘‘General Requirements.’’
New subsection (a) would add emphasis on
operations and management to underscore
the need to maintain the existing transpor-
tation system and to support implementa-
tion of Intelligent Transportation Systems
(ITS). The need for ‘‘fair and equitable’’
treatment within the planning process for all
areas of the State would also be emphasized.

Subsection (b), ‘‘Scope of the Planning
Process,’’ would be amended to include seven
broad clusters of goals found in paragraphs
(1)(A) through (G) which would encompass
the 20 planning factors in ISTEA. These in-
clude the broad categories of the economic
vitality; safety and security; accessibility
and mobility; environment, energy conserva-
tion, and the quality of life; integration and
connectivity; management and operation;
and preservation of the existing transpor-
tation system. These are the same planning
factors as in amended section 5303(b).

Paragraph (2) would require the applica-
tion of goals in each State to be made
through cooperative arrangements between
the State and those involved in the state-
wide planning process. This would be dem-
onstrated through application in transpor-
tation decision making and is meant to give
planning officials greater flexibility.

New paragraph (3)(A) would incorporate ex-
isting language on coordination.

Subsection (c), ‘‘Transportation Plan’’
would include reordered and clarified lan-
guage from that presently in 23 U.S.C. sec-
tion 135 concerning coordination of statewide
planning with metropolitan planning and the
concerns of Indian tribal governments. Sub-
section (c) would also clarify that the state-
wide plan would cover a 20-year time frame.
Freight shippers would be added to the list of
interested parties to which the State must
provide a reasonable opportunity to com-
ment on the proposed plan. Also added would
be new language calling for consultation be-
tween the State and local elected officials
outside the metropolitan planning area
boundaries when developing the Statewide
plan for such non-metropolitan areas. Devel-
opment of transportation plans is expected
to account for related investments and pro-
gram strategies developed through other
planning activities, e.g., economic develop-
ment and revitalization. Such coordination
would ensure that transportation projects
and programs would consider, for example,
the needs of low income communities so that
they would be effectively integrated with
transportation investments.

Subsection (d), ‘‘State Transportation Im-
provement Program,’’ would reflect the focus
on the statewide program. Freight stake-
holders would be added to the list of parties
that the State must provide reasonable op-
portunity to comment on the proposed State
Transportation Improvement Program
(STIP). Paragraph (1) would require con-
sultation between State and local transpor-
tation officials outside the metropolitan
area when developing the program for such
non-metropolitan areas. Paragraph (2) would
emphasize that projects included in the STIP
for metropolitan areas must be identical to
the approved metropolitan TIP for each area.
Paragraph (3) would clarify that for areas
under 50,000 in population the projects would
be selected from the approved STIP and the
State must consult with affected local offi-
cials. Paragraph (4) would direct the Sec-
retary, before approving the STIP, to find
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that the STIP was developed through a plan-
ning process that was consistent with Fed-
eral transportation planning requirements.
Such approval would be required at least
every two years.

Subsection (e), ‘‘Statewide Planning
Grants,’’ describes the formula grant pro-
gram for Statewide transit planning. This
provision would be moved from section
5313(b).

Subsection (f), ‘‘Other Eligible Activities,’’
would permit States to use funds under this
section to supplement metropolitan planning
grants under section 5303(h)(2)(A) and grants
under the Transit Cooperative Research Pro-
gram under section 5313(a).

Subsection (g), ‘‘Period of Availability,’’
would make funds available for 3 years after
the fiscal year of apportionment, after which
remaining funds would be reapportioned
among the States.

Subsection (h), Exclusion of Certain United
States Territories,’’ would clarify that sec-
tion 5306 would not apply to the Northern
Mariana Islands, Guam, American Samoa, or
the Virgin Islands.

Sec. 3008. Urbanized Area Formula Grants
Section 3008 would change the title of sec-

tion 5307 from ‘‘Block grants’’ to ‘‘Urbanized
area formula grants’’ to better reflect the
contents of this section.

Subsection (a), ‘‘Definitions.’’ Paragraph
(1) would be amended to delete the definition
of ‘‘associated capital maintenance items’’
because of the changes that would be made
to section 5302, ‘‘Definitions;’’; the expanded
definition for preventive maintenance would
includes costs for associated capital mainte-
nance items, thus making this definition ex-
traneous.

Subsection (b), ‘‘General Authority.’’ Para-
graph (1) would allow the following eligible
grant activities: capital projects, under sub-
paragraph (A); planning, under a new sub-
paragraph (B); financing the operating costs
of equipment used in mass transportation in
urbanized areas with a population of less
than 200,000, under subparagraph (C); the
transportation cooperative research pro-
gram, under a new subparagraph (D); the
university transportation centers, under a
new subparagraph (E); training, under a new
subparagraph (F); research, under a new sub-
paragraph (G); and technology transfer,
under a new subparagraph (H). Subpara-
graphs (A) through (C) are in existing sub-
section (b)(1). Subparagraph (C) would be
amended to limit operating assistance to
only areas under 200,000; new section
5302(a)(1)(E) allowing preventive mainte-
nance is intended to provide areas of over
200,000 with funds to maintain their assets,
thus offsetting the loss of operating assist-
ance.

Subsection (b)(2) would be amended by add-
ing subparagraph (C), which was moved from
current subsection (b)(5). This subparagraph
permits funds to be used for a highway
project only if local funds are eligible to fi-
nance either highway or transit projects,
i.e., are flexible.

Subsection (b)(3) would be deleted because
leasing would now be eligible under the con-
solidated section 5302(a)(1)(F), ‘‘Definitions.’’

Subsection (b)(4) would be deleted because
the new definition of preventive mainte-
nance in section 5302(a)(1)(E) would include
costs for associated capital maintenance
items.

Subsection (c), ‘‘Public Participation Re-
quirements,’’ would be deleted because the
public participation requirements are in-
cluded in the planning process under sections
5303 through 5306 and are not needed as a sep-
arate requirement under the urbanized area
formula grant program.

Subsection (d) ‘‘Grant Recipient Require-
ments’’ would be redesignated subsection (c).

Redesignated subsection (c), would eliminate
the requirement for a separate program of
projects as a streamlining effort because one
is already required in the planning process.
It would also require that projects be se-
lected only from those included in the STIP.

Redesignated (c)(1)(A) through (C) regard-
ing the certification of legal, financial, tech-
nical capacity, continuing control over the
use of equipment and facilities, and mainte-
nance of equipment and facilities would be
moved from section 5307 to section 5323(i)
and (j) as general conditions of assistance
and would now apply program wide. Redesig-
nated subsection (c)(1)(E) would be deleted
and moved into a consolidated section 5325
‘‘Contract Requirements.’’ Redesignated sub-
section (c)(1)(F) would be deleted as extra-
neous.

Subsection (e), ‘‘Government’s Share of
Costs,’’ would be deleted because this re-
quirement would be consolidated in a new
section 5328 and applied program-wide.

Subsection (g), ‘‘Undertaking Projects in
Advance,’’ would be deleted because advance
construction requirements would be consoli-
dated for program-wide application in a new
section 5319 ‘‘Advance Construction Author-
ity.’’

Subsection (h), ‘‘Streamlined Administra-
tive Procedures,’’ would be deleted as extra-
neous.

Subsection (j), ‘‘Reports,’’ would be deleted
as not necessary.

Subsection (k), ‘‘Submission of Certifi-
cations,’’ would be deleted because submis-
sions of certifications would be moved to and
consolidated in section 5323(j) for program-
wide application as a streamlining effort.

Subsection (n), ‘‘Relationship to Other
Laws.’’ Paragraph (1) would be deleted and
consolidated into section 5323(i). Subsection
(n)(2) would be redesignated subsection (h).
Sec. 3009. Mass Transit Account Block Grants

Section 3009 would delete current section
5308, ‘‘Mass Transit Account Block Grants’’
because this section applied to a one year
capital program in Fiscal Year 1981 and has
been executed.
Sec. 3010. Major Capital Investments

Section 3010 would change the title of sec-
tion 5309 from ‘‘Discretionary Grants and
Loans’’ to ‘‘Major Capital Investments’’ be-
cause the fixed guideway modernization pro-
gram would be merged with the urbanized
area formula grants program (see section
3034 of this Act) and the bus discretionary
program would be eliminated.

Subsection (a), ‘‘General Authority.’’ All
capital project definitions contained in sub-
paragraphs (1) (A) through (G) would be
moved to section 5302, ‘‘Definitions.’’

Paragraph (2) would be amended to remove
the Secretary’s authority to make loans.
Paragraph (2) concerning the Secretary’s au-
thority to apply all appropriate terms, con-
ditions, requirements, and provisions to
grants under section 5309 does not provide
the Secretary with authority to waive statu-
tory requirements, such as the application of
Federal labor standards, civil rights require-
ments, or employee protective arrange-
ments.

A new paragraph (3) would be added so that
funds made available under section 5309 may
be transferred to section 5311 (Formula Pro-
gram for Other than Urbanized Areas recipi-
ent) and would be administered under the re-
quirements of section 5311.

Subsection (b), ‘‘Loans for Real Property
Interests’’ would be deleted.

Subsection (c), ‘‘Consideration of De-
creased Commuter Rail Transportation’’
would be deleted because this provision ap-
plied to the establishment of Conrail as a
private corporation in 1986 and is obsolete.

Subsection (d), ‘‘Project as Part of Ap-
proved State Program of Projects’’ would be

redesignated subsection (b) and retitled
‘‘Project as Part of Approved State Improve-
ment Program,’’ to be consistent with
changes made to redesignated 5307(c)(1) (ex-
isting section 5307(d)(1)). Subsections (d)(1)
and (2) concerning the requirements for
legal, financial, and technical capacity and
maintenance of equipment or facilities that
applied to section 5309 would be moved to
section 5323(i) and (j) and would apply pro-
gram-wide.

Subsection (e), ‘‘Criteria for Grants and
Loans for Fixed Guideway Systems’’ would
be redesignated subsection (c) and renamed
‘‘Criteria for Grants for Fixed Guideway Sys-
tems.’’ Paragraph (1)(A) would be amended
by deleting ‘‘contract’’ and substituting
‘‘grant agreement’’ to reflect current prac-
tice. Paragraphs (3)(A) and (B) would be de-
leted as extraneous since these project ap-
proval requirements of mobility improve-
ments, environmental benefits, cost effec-
tiveness, and operating efficiencies would be
covered in paragraph (2)(B). Paragraph (6)(B)
would be amended to clarify which deter-
minations made by the Secretary would be
expedited if the project was contained in a
State Improvement Program in a nonattain-
ment area. Paragraph (6)(C) would be amend-
ed by removing ‘‘completely’’ and substitut-
ing ‘‘substantially’’ to provide greater flexi-
bility in application of this subsection to a
part of a project financed with flexible high-
way funds.

Subsection (f) ‘‘Required Payments and El-
igible Costs of Projects that Enhance Urban
Economic Development or Incorporate Pri-
vate Investment’’ would be redesignated sub-
section (d). Paragraphs (2)(A) and (B) would
be moved and consolidated into the defini-
tion of eligible capital project costs con-
tained in section 5302(a)(1)(K).

Subsection (h), ‘‘Government’s Share of
Net Project Costs’’ would be moved and con-
solidated into the new section 5328 of the
same name.

Subsections (i)-(k) on loan term require-
ments would be eliminated.

Subsection (m), ‘‘Allocating Amounts.’’
Paragraphs (1) and (2) regarding allocations
for FY 1993 through FY 1997 would be deleted
because section 5309 would now cover major
capital investments, rather than fixed guide-
way modernization and bus discretionary
funds. Paragraph (4) would be deleted as ex-
traneous because the amended section would
no longer include three different allocations.
Paragraph (3) would be redesignated sub-
section (g) and entitled ‘‘Report to Con-
gress.’’

Subsection (n), ‘‘Undertaking Projects in
Advance,’’ would be deleted because advance
construction authority would apply program
wide under section 5319.

Subsection (o), ‘‘Use of Deobligated
Amounts,’’ which allowed deobligated funds
to be used for any purpose under this section
would be deleted because the section would
now apply only to major capital invest-
ments.
Sec. 3011. Formula Grants for Special Needs of

Elderly Individuals and individuals with
Disabilities

Section 3011 would change the title of sec-
tion 5310 from ‘‘Grants and loans for special
needs of elderly individuals and individuals
with disabilities’’ to ‘‘Formula grants for
special needs of elderly individuals and indi-
viduals with disabilities.’’

Subsection (a), ‘‘General Authority,’’
would be amended to remove loan authority.
Paragraph (1) would be deleted as a stream-
lining effort because funds to local public
transit operators for service for elderly and
disabled persons are made available through
the urbanized and nonurbanized area formula
programs. Paragraph (2) would be redesig-
nated paragraph (1). Redesignated paragraph
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(1) would be amended to simplify the condi-
tions of assistance made to private nonprofit
corporations and associations.

Subsection (b), ‘‘Apportioning and Trans-
ferring Amounts,’’ would be amended to re-
move the 90-day limitation on the transfer of
funds from section 5310 to either section 5311,
‘‘Formula Program for Other than Urbanized
Areas’’ or section 5307, ‘‘Urbanized Area For-
mula Grants.’’ This change would permit
such transfers at anytime during the fiscal
year, providing enhanced flexibility and im-
proved program management.

Subsection (e) ‘‘Application of section
5309.’’ The catchline and paragraph (1) would
be deleted; thus no longer requiring that a
grant made under this section follow the re-
quirements of section 5309, ‘‘Major Capital
Investments.’’ It would require that grants
be subject to requirements the Secretary
deems appropriate. Paragraph (2) would be
redesignated subsection (e) and entitled
‘‘Grant requirements.’’

Subsection (f) ‘‘Minimum Requirements
and Procedures for Recipients’’ would be de-
leted as extraneous because both the Ameri-
cans with Disabilities Act and the planning
process already provide these minimum re-
quirements and procedures for grant recipi-
ents.

The remaining sections would be redesig-
nated and would remain unchanged.
Sec. 3012. Formula Program for Other than Ur-

banized Areas
Section 3012 would change the title of sec-

tion 5311 from ‘‘Financial assistance for
other than urbanized areas’’ to ‘‘Formula
program for other than urbanized areas’’ for
clarification.

Subsection (b), ‘‘General Authority.’’ Para-
graph (2) would be amended to provide that
four percent of the rural formula program
funds shall be available for the Rural Trans-
portation Assistance Program (RTAP). This
streamlining change moves RTAP from the
Transit Planning and Research Program to
the formula program for other than urban-
ized areas.

Subsection (c) ‘‘Apportioning Amounts’’
would be amended to remove the extraneous
apportionment calculation based on non-
existent Census estimates of nonurbanized
population. The number of years for obliga-
tion after the fiscal year in which the
amount is apportioned would be increased
from two, to three, to conform the nonurban-
ized area program with the urbanized for-
mula program under section 5307.

Subsection (e), ‘‘Use for Administration
and Technical Assistance.’’ Paragraph (1)
would be amended to broaden the availabil-
ity and use of funds by allowing States to
use the rural formula funds now available to
them for program administration to be used,
as well, to support the Transit Cooperative
Research Program (TCRP) and for training.

The catchline of subsection (f) would be
changed from ‘‘Intercity Bus Transpor-
tation’’ to ‘‘Intercity Bus or Rail Transpor-
tation’’ to reflect the inclusion of rail as an
eligible activity. The first sentence of para-
graph (1) would be deleted to drop the re-
quirement for intercity bus set-asides; the
remaining phrase of paragraph (1) would be
redesignated subsection (f). Subparagraph
(A) would be redesignated paragraph (1).
Planning and marketing expenses for inter-
city buses would still be eligible, and would
be expanded to include intercity rail.

Paragraphs (1)(B) and (1)(C) would be de-
leted as extraneous because intercity bus
shelters and joint use stops and depots would
be generally eligible under this section.
Paragraph (1)(D) would expand operating
grants to include either bus or rail and
would be redesignated as paragraph (2). Para-
graph (1)(E) would be amended so that rural

connections between small mass transpor-
tation operators and intercity bus would now
include connections to rail or air carriers to
enhance intermodalism in nonurbanized
areas and would be redesignated as para-
graph (3).

Subsection (f)(2) would be deleted because
there would no longer be a requirement for a
specific amount to be spent on intercity bus
projects. The deletion of the requirement for
a specific set-aside for intercity bus services
obviates the need for a certification from the
State that intercity bus needs are met before
the funds could be used for other eligible
purposes.

Subsection (g), ‘‘Government’s Share of
Costs,’’ would be moved to and consolidated
into section 5328. Subsections (h) and (i)
would be redesignated as subsections (g) and
(h), respectively.

A new subsection (i), ‘‘Apportioning and
Transferring Amounts’’ would be added to
allow the transfer of funds from section 5311
to section 5310 for use in the elderly and dis-
abled programs. This provision would be
moved from existing section 5336(g).
Sec. 3013. National Research Programs

Section 5312 would be renamed the ‘‘Na-
tional Research Programs’’ which would be
moved from section 5314. Section 5312 on
‘‘Research, Development, Demonstration,
and Training Projects’’ would be moved to
section 5314.

Subsection (a), ‘‘Program.’’ Paragraph (1)
would provide that funds made available to
this section can be used for the Transit Co-
operative Research Program under section
5313; for research, development, demonstra-
tion, and training projects under section
5314; for the national transit institute under
section 5315; for bus testing under section
5318; and for the human resource program
under section 5322. Paragraph (2) sets aside a
minimum of $2 million to help transpor-
tation providers comply with the Americans
with Disabilities (ADA) and would be moved
without change from section 5314, ‘‘National
Planning and Research Program.’’

The only substantive change to section
5312 would be the deletion of subsection
(a)(4)(B) regarding the establishment of an
Industry Technical Panel. This provision is
extraneous because several other avenues
exist to acquire advice from the transit in-
dustry.

Subsection (b), ‘‘Government’s Share,’’
provides that the Secretary establish the
government’s share consistent with the ben-
efit provided.
Sec. 3014. Transit Cooperative Research Pro-

grams
Section 3014 would amend section 5313 by

changing the title from ‘‘State Planning and
Research Programs’’ to ‘‘Transit Cooperative
Research Program’’.

Subsection (a), ‘‘Cooperative Research Pro-
gram’’ would be amended to include the Fed-
eral Transit Administration (FTA) as a
member of the governing board of the pro-
gram.

Subsection (b), ‘‘State Planning and Re-
search,’’ would be deleted because the State
planning requirements would be consolidated
under section 5306, ‘‘Statewide Planning.’’
Because the funds would no longer be divided
and allocated directly, the fifty percent
limit of section 5312, National Planning and
Research Programs, would be deleted.

Subsection (c), ‘‘Government’s Share,’’
would be deleted and would be moved to sec-
tion 5306 ‘‘Statewide Planning.’’
Sec. 3015. Research, Development, Demonstra-

tion, and Training Projects
The language of section 5314 would be re-

placed by and moved to section 5312. Section
5314 would be renamed ‘‘Research, develop-
ment, demonstration, and training projects.’’

Subsection (a), ‘‘Research, Development,
Demonstration, and Technical Assistance
Projects.’’ In paragraph (1), eligible projects
would be expanded to include those that im-
prove service, enhance safety or security, in-
crease capacity, reduce costs of services,
equipment, or infrastructure, improve inter-
modal connections, reduce the need for
transportation, overcome institutional bar-
riers, disseminate technical information,
promote applications of innovative tech-
nology, or advance the knowledge of mass
transportation.

A new subsection (d), ‘‘Joint Partnership
Program for Deployment of Innovation,’’
would be added governing a joint partnership
program for transit innovation deployment.
Under paragraph (1), consortia would consist
of public or private organizations which pro-
vide mass transportation service to the pub-
lic, and businesses offering goods or services
to mass transportation providers. It may
also include public or private research orga-
nizations or state or local governmental au-
thorities. The program would, under para-
graph (2), permit entering into cooperative
agreements, grants, contracts, or other
agreements with consortiums to promote the
deployment of innovation in mass transpor-
tation technology, services, management, or
operational practices. In paragraph (3), the
government’s share of the cost would be lim-
ited to a maximum of 50 percent of the net
project cost. Paragraph (4) gives the Sec-
retary the authority to establish the solici-
tation and award process. Paragraph (5)
states that net revenues would be credited to
the future joint partnerships under this sub-
section.

Subsection (e), ‘‘International Mass Trans-
portation Program,’’ authorizes an inter-
national mass transportation program
whereby the Secretary may develop and dis-
seminate information on international
transportation marketing opportunities to
domestic operators; cooperate with foreign
public sector entities on research; advocate
U.S. mass transportation products and serv-
ices in international markets; participate in
seminars to inform international markets of
the technical quality of mass transportation
products and services; and offer FTA tech-
nical services to foreign public authorities
on a cost reimbursement basis. The Sec-
retary would be authorized to cooperate with
Federal agencies, State and local agencies,
public and private nonprofit institutions,
government laboratories, foreign govern-
ments, or any organization deemed appro-
priate to carry out this section. A special ac-
count would be established for funds from
any cooperating organization or person to
pay for promotional materials, travel, recep-
tion, and representation expenses.
Sec. 3016. National Transit Institute

Section 3016 would amend section 5315 by
changing the title from ‘‘National Mass
Transportation Institute’’ to the ‘‘National
Transit Institute’’ to reflect current prac-
tice. It would also change the subsection (a),
‘‘Establishment and Duties,’’ list of courses
to include architectural design in paragraph
(5), construction management, insurance,
and risk management in paragraph (11), and
innovative finance in a new paragraph (15).
Paragraph (7) would be amended to clarify
that turnkey approaches ‘‘deliver’’ mass
transportation system rather than ‘‘carry-
out.’’
Sec. 3017. University Research Institutes

Section 5316 would be repealed. The pro-
gram would be combined with the Transpor-
tation Centers program, section 5317, into an
Intermodal Transportation Centers program
administered by the Research and Special
Programs Administration in a new chapter
52 of title 49.
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Sec. 3018. Transportation Centers

Section 3018 would repeal section 5317. This
program would be combined with the Univer-
sity Research Institutes, section 5316, pro-
gram into an Intermodal Transportation
Centers program administered by the Re-
search and Special Programs Administration
in a new chapter 52 of title 49.
Sec. 3019. Bus Testing Facility

Section 3019 would amend section 5318 (b),
‘‘Operation and Maintenance,’’ and (d),
‘‘Availability of Amounts to Pay for Test-
ing,’’ to permit, in addition to a contract,
the use of a grant or cooperative agreement
to operate and maintain the bus testing fa-
cility. This would enhance flexibility in
choosing and managing facility operators by
FTA. Other mass transportation vehicles
such as paratransit vans would be permitted
to be tested at the facility in subsection (a),
‘‘Establishment.’’
Sec. 3020. Advance Construction Authority

Section 3020 would delete section 5319, ‘‘Bi-
cycle Facilities’’ in its entirety. Eligibility
for bicycle facilities would be moved to,
‘‘Definitions,’’ section 5302(a)(1)(O), and its
special 90 percent matching share would be
moved to section 5328, ‘‘Government’s Share
of Costs.’’ A new section 5319, ‘‘Advance Con-
struction Authority,’’ consolidating the ad-
vance construction authority in sections
5307(g) and 5309(n) would be substituted in its
place. The requirements of advance con-
struction authority would remain unchanged
from their previous application to sections
5307 and 5309, and would be expanded to apply
to section 5311.

The new section incorporates the require-
ment that the interest eligible for reim-
bursement be based on the most favorable in-
terest terms available, as is now included in
section 5309(n), rather than the inflation-
based approach under section 5307(g), which
proved to be unworkable in practice.
Preaward authorization to incur project
costs would be allowed. This would permit
commencement of work at the time funds
are apportioned, rather than after grant
award. This change would incorporate in law
a current practice.
Sec. 3021. Suspended Light Rail System Tech-

nology Pilot Project
Section 3021 would delete section 5320,

‘‘Suspended Light Rail System Technology
Pilot Project,’’ in its entirety. This section
is unnecessary because the project is already
eligible under section 5312, ‘‘National Plan-
ning and Research Programs.’’ A new 5320,
‘‘Access to Jobs and Training’’ would be
added.

Under subsection (a), ‘‘General Authority,’’
the Secretary would make grants to assist
States, local governments, and private non-
profit organizations to transport economi-
cally disadvantaged persons to jobs and em-
ployment-related activities.

Under subsection (b), ‘‘Grant Criteria,’’ the
Secretary would make discretionary grants
to recipients based on statutory criteria in-
cluding severity of the welfare transpor-
tation problem, existence of or willingness
to create a mechanism to coordinate trans-
portation and human resource services plan-
ning, the applicant’s qualifications and per-
formance under other welfare reform activi-
ties, the extent to which a partnership with
human resource agencies exists, and the ap-
plicant’s application. The application would
be required to address the access to work
transportation needs and possible new serv-
ice strategies, the coordinating of existing
service providers and possible new service
strategies, the promotion of employer-pro-
vided transportation services, and long-term
financing strategies to support the program.

Under subsection (c), ‘‘Eligible Projects,’’
eligible grant activities would include inte-

grating transportation and welfare planning,
coordinating transit providers with human
resource service providers, operating and
capital costs of service start-up, promoting
employer-provided transportation, develop-
ing financing strategies, and related admin-
istrative expenses.

Under subsection (d), ‘‘Technical Assist-
ance,’’ the Secretary may make grants, co-
operative agreements, or contracts for tech-
nical assistance and the evaluation of
projects funded under this section.

Under subsection (e), ‘‘Government’s Share
of Costs,’’ the DOT share of costs would be 50
percent of the net cost and the remainder
will be cash from sources other than reve-
nues from providing transit service. Sub-
section (e) would allow a recipient to use
other Federal human services funds to fund
the non-governmental share. This subsection
would not apply to the grants, cooperative
agreements, and contracts for the provision
of technical assistance; thus they could be
funded completely by the Government.

Under subsection (f), ‘‘Planning Require-
ments,’’ grants would be required to be in-
cluded in Metropolitan and Statewide plans
and Transportation Improvement Programs.

Under subsection (g), ‘‘Grant Require-
ments,’’ grants would be subject to terms
and conditions as determined by the Sec-
retary.

Under subsection (h), ‘‘Availability of
Amounts,’’ funds are available for three
years after the fiscal year they are made
available.
Sec. 3022. Crime Prevention and Security

Section 3022 would amend section 5321,
‘‘Crime Prevention and Security,’’ by mov-
ing its provisions to section 5302(a)(l)(Q),
‘‘Definitions,’’ thereby making crime preven-
tion and security eligible as a capital
project.
Sec. 3023. General Provisions on Assistance

Section 3023 would amend section 5323,
‘‘General Provisions on Assistance.’’

Subsection (a), ‘‘Interests in Property.’’
Paragraph (1)(A) would be amended to clar-
ify that a project must be contained in a TIP
rather than in a program of projects before a
recipient can acquire property with FTA
funds.

Paragraph (1)(D) would be amended to clar-
ify that an employee protective arrangement
certification under section 5333(b) applies
only to projects under sections 5307 (except
planning), 5309, 5311, 5313 (for operational ac-
tivities only), redesignated 5314, and 5320 (ex-
cept planning) and not to all projects in the
transit program.

Subsection (b), would be amended to
change the catchline from ‘‘Notice and pub-
lic hearing’’ to ‘‘Social, economic, and envi-
ronmental interests’’ to clarify the nature
and purpose of the environmental public
hearing. Paragraph (2), which describes how
the notice of hearing must be published,
would be removed due to its unnecessary pre-
scriptive requirements. New paragraphs
(2)(A) and (B) would be added here to reflect
only those environmental requirements that
are unique to FTA, by moving them from
section 5324(b); National Environmental Pol-
icy Act of 1969 (42 U.S.C. § 4321 et seq.)
(NEPA) provides the overall environmental
review requirements.

Subsection (d) would be renamed from
‘‘Buying and Operating Buses’’ to ‘‘Charter
Bus Limitation’’ to more accurately reflect
the meaning of the subsection. It would now
only apply to sections 5307, 5309, and 5311.
The reference to existing section 5308, which
would be repealed, would be deleted.

Subsection (e) ‘‘Bus Passenger Seat
Specifications″ would be deleted. This
‘‘housekeeping’’ effort removes unneces-
sarily prescriptive requirements and recog-

nizes the fact that specifications were never
issued by the Secretary.

Subsection (i), ‘‘Government’s Share of
Costs for Certain Projects’’ would be deleted
and moved to section 5328 where these re-
quirements would be consolidated.

Subsection (j), ‘‘Buy America,’’ would be
redesignated subsection (h). Paragraph (7)
would be deleted as extraneous since the
‘‘foreign entity purchases’’ report to Con-
gress has been submitted.

Subsection (k) ‘‘Application of Section 135
of Title 23,’’ would be deleted and moved to
section 5303 where planning requirements
would be consolidated.

A new subsection (i), ‘‘Submission of Cer-
tification’’ moved from section 5307(k),
would be added to provide for a single certifi-
cation for all programs under this chapter.

A new subsection (j), ‘‘Legal Financial, and
Technical Capacity,’’ would be added which
would consolidate all requirements for legal,
financial, and technical capacity for all pro-
grams under this chapter.

A new subsection (k), ‘‘Private Enterprise
Participation’’ would be moved here from
section 5606(a).

Subsection (l), ‘‘Preaward and Postdelivery
Review of Rolling Stock Purchase’’ would be
deleted because this requirement is costly
and unnecessary.

Sec. 3024. Acquisition of Real Property Owned
By The Government

Section 3024 would delete as extraneous
section 5324, ‘‘Limitations on discretionary
and special needs grants and loans,’’ in its
entirety. Subsection (a), ‘‘Relocation Pro-
gram Requirements,’’ are contained in the
Surface Transportation and Uniform Reloca-
tion Assistance of 1987 and would be redun-
dant if retained. The environmental require-
ments contained in subsection (b), ‘‘Eco-
nomic, Social, and Environmental Inter-
ests,’’ are now included in NEPA with the ex-
ception of the unique environmental require-
ments that apply to FTA, which would be
placed in section 5323(b), ‘‘General Provisions
on Assistance.’’ Subsection (c), ‘‘Prohibi-
tions Against Regulating Operations and
Charges,’’ would be moved to section 5334,
‘‘Administrative,’’ and would now apply pro-
gram wide, rather than only to section 5309
recipients.

A new section 5324 would be named ‘‘Acqui-
sition of Real Property Owned by the Gov-
ernment.’’ This new section would make sur-
plus real property owned by the Government
available for a transit purpose or as a source
of materials for the construction and main-
tenance of a transit facility adjacent to Gov-
ernment land. This section is patterned on 23
USC section 317.

Sec. 3025. Contract Requirements

Section 3025 would amend section 5325,
‘‘Contract Requirements.’’

Subsection (b), ‘‘Acquiring Rolling Stock,’’
would be moved to section 5326, ‘‘Special
Procurements.’’ New subsection (b), ‘‘Com-
petitive Negotiation,’’ would authorize the
use of a competitive negotiation procure-
ment process when the sealed bid procure-
ment process is not suitable. Subsection (c),
‘‘Procuring Associated Capital Maintenance
Items,’’ would be deleted because they would
now be included as preventive maintenance
in section 5302(a)(l)(E), ‘‘Definitions.’’

Subsection (d), ‘‘Architectural, Engineer-
ing, and Design Contracts,’’ would be moved
to new subsection (b)(2).

Sec. 3026. Special Procurements

Section 3026 would amend section 5326,
‘‘Special Procurements.’’

Subsection (a), ‘‘Turnkey System
Projects,’’ would be amended to expand the
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definition of turnkey system projects to in-
clude an operable segment of a transpor-
tation system and to expand from seller op-
eration to seller financing, designing, build-
ing, and system operation, or any combina-
tion thereof. It would allow the contractor
to acquire, rather than construct, a mass
transportation system or segment. Para-
graph (2) would require a turnkey solicita-
tion to be based on a two-phased competitive
procurement process where participation of
small and medium sized businesses would be
encouraged in joint ventures with large
firms. Paragraph (3) would be deleted be-
cause it is completed.

Subsection (c), ‘‘Efficient Procurement’’
would be amended to remove references to
dates and guidance requirements and moved
to subsection (e). New subsection (c), ‘‘Ac-
quiring Rolling Stock’’ would be moved here
from section 5325(b) as a ‘‘housekeeping’’ ef-
fort.

Subsection (d), ‘‘Procuring Spare Parts’’
would be amended to permit a recipient to
purchase spare parts directly from the origi-
nal manufacturer or supplier without prior
FTA approval if the manufacturer is the
only source for the item and the price re-
flects market conditions.
Sec. 3027. Oversight

Section 3027 would change the name of sec-
tion 5327 from ‘‘Project Management Over-
sight’’ to ‘‘Oversight’’ to reflect the expan-
sion of this section to include other over-
sight such as financial oversight.

Subsection (c), ‘‘Limitations on Use of
Available Amounts,’’ would be amended to
increase the percentage takedown from .5
percent to .75 percent of section 5307. A take-
down would no longer be taken from section
5311. Taken together, these changes would
result in an increase in the total funds avail-
able for oversight activities and focus the
source of funds to the programs with the
most need for oversight. Paragraph (2) would
be amended to permit funds under this sec-
tion to be used to provide technical assist-
ance to correct deficiencies identified by
compliance reviews and audits. This change
would facilitate implementation of needed
changes to recipient procedures and prac-
tices.
Sec. 3028. Government Share of Costs

Section 3028 would delete section 5328,
‘‘Project review,’’ in its entirety. This sec-
tion required specific timelines and mile-
stones for the various stages of fixed guide-
way projects.

Compliance with the section’s require-
ments was problematic; projects proceed at a
pace determined primarily by local actions,
not by those of the FTA. Also, commitments
have already been made to the projects con-
tained in subsection (c) which would there-
fore no longer be needed.

This section would be renamed ‘‘Govern-
ment share of costs’’ and would contain a
consolidation of most of the government’s
share of costs requirements in this single
section. Subsection (a), ‘‘Capital Projects,’’
would establish the Government’s share of
the costs for all capital projects funded
under chapter 53 of title 49. The Govern-
ments’ share for most capital projects would
remain at 80 percent. Paragraphs (1) (A) and
(B) contain special Government share ratios
for certain kinds of projects.

Under paragraph (1)(A), the Government’s
share of a bicycle facility, as defined in sec-
tion 5302(a)(1)(O), would remain 90 percent of
the cost of the project.

Under paragraph (1)(B), the Government’s
share of the costs for a capital project that
involves acquiring vehicle-related equipment
required by the Americans with Disabilities
Act of 1990 (42 U.S.C. 12101 et seq.) or the
Clean Air Act (42 U.S.C. 7401 et seq.), would

remain at 90 percent of the net project cost
of the equipment that is attributable to com-
plying with those Acts. The Secretary of
Transportation, through practicable admin-
istrative procedures, would still be able de-
termine the costs attributable to that equip-
ment .

Under subsection (b), ‘‘Operating Ex-
penses,’’ the government’s share of operating
costs may not exceed 50 percent and would
be limited to projects under sections
5302(a)(1)(R), 5307, or 5311. In section 3008 of
this Act, operating assistance would be lim-
ited to only those areas under 200,000 in pop-
ulation.
Sec. 3029. Investigation of Safety Hazards

Section 3029 would amend section 5329, ‘‘In-
vestigation of Safety Hazards,’’ by deleting
the extraneous subsection (b), ‘‘Report.’’
This report to Congress on safety has been
submitted.
Sec. 3030. Nondiscrimination

Section 3030 would amend section 5332,
‘‘Nondiscrimination.’’

Subsection (b), ‘‘Prohibitions,’’ would be
amended by adding disability to the list of
nondiscrimination factors, and to replace
‘‘creed’’ with ‘‘religion’’, that now includes
race, color, creed, national origin, sex, or
age. This addition makes this section con-
sistent with the requirements of the Ameri-
cans with Disabilities Act.
Sec. 3031. Labor Standards

Section 3031 would amend section 5333,
‘‘Labor Standards.’’

Subsection (b), ‘‘Employee Protective Ar-
rangements,’’ would be amended to conform
it to current practice and to apply it to the
section 5320 ‘‘Access to Jobs and Training’’
(except planning). Section 5333(b) would
apply to sections 5307 (except planning), 5309,
5311, 5313 (operational activities only), redes-
ignated 5314, and 5320 (except planning). It
removes its incorrect application to bus test-
ing, administrative requirements, oversight,
rail modernization formula, and the author-
ization section caused by codification.
Sec. 3032. Administrative

Section 3032 would amend section 5334,
‘‘Administrative.’’

Subsection (a), ‘‘General Authority.’’ Para-
graph (10) would be amended to permit FTA
to charge fees to cover the costs of training
or conferences that promote mass transpor-
tation. This change would increase FTA’s
flexibility in offering courses, help defray
the costs of such courses, and provide addi-
tional revenues to expand course offerings.

A new paragraph (11) would be added that
would clarify FTA’s participation with co-
operating foreign countries on various ac-
tivities, such as research and technology.
This wording would be consistent with Fed-
eral highway law.

Subsection (g), ‘‘Transfer of Assets No
Longer Needed,’’ would be simplified to
allow assets that are acquired by FTA assist-
ance and that are no longer needed for public
transportation purposes may be sold or
transferred under conditions determined by
the Secretary. This change removes unneces-
sary regulatory burdens, enhances flexibility
in making decisions regarding asset disposi-
tion, and facilitates the undertaking of joint
development projects.

Subsection (i), ‘‘Authority of Secretary of
Housing and Urban Development,’’ would be
deleted as a ‘‘housekeeping’’ change; it ref-
erences pre-1967 authority of the Secretary
of Housing and Urban Development (HUD)
over the Federal transit assistance program.
Subsection (j), ‘‘Relationship to Other

Laws,’’ would be redesignated sub-
section (i).

New subsection (j), ‘‘Prohibitions Against
Regulating Operations and Charges,’’ which

prohibits FTA from regulating transit oper-
ations and charges would be moved here
from section 5324 (c) and would remain un-
changed, except that it would now apply to
all programs, rather than to only section
5309. This would incorporate in law a current
practice.

New Subsection (k), ‘‘Test and Evalua-
tion,’’ would be added to allow the waiver of
all requirements except for labor certifi-
cation and environmental review under
NEPA for grants to test or develop any ma-
terial, invention, patented article, or proc-
ess. This authority would be similar to that
contained in Federal highway law.
Sec. 3033. Reports and Audits

Section 3033 amends section 5335, ‘‘Reports
and Audits.’’

Subsection (a) would be amended to change
the catchline from ‘‘Reporting system and
uniform system of accounts and records’’ to
‘‘National transit database’’ to more accu-
rately reflect the contents of this subsection.

Subsection (a)(2) would be redesignated
subsection (b) and entitled ‘‘Inclusion of
Grant Recipients in Database.’’

Subsection (b), ‘‘Quarterly Reports,’’ would
be deleted, removing the requirement for
quarterly reports to Congress on State obli-
gations and grants executed. This informa-
tion is readily available elsewhere through
normal distribution so that a Congressional
report is extraneous and not cost effective.

Subsection (c), ‘‘Biennial Needs Report,’’
would also be deleted, removing the require-
ment for a biennial needs report to be sub-
mitted by the Comptroller General. The Gen-
eral Accounting Office (GAO) concurs that
this report is redundant because a com-
parable report to Congress is required by 49
U.S.C section 308.

Subsection (d), ‘‘Biennial Transferability
Report’’ would also be deleted. The GAO
agrees that this report is not needed, since
the information on the amount of mass
transportation money transferred for non-
mass transportation purposes is readily
available elsewhere.
Sec. 3034. Apportionment of Appropriations for

Formula Grants
Section 3034 would amend section 5336 by

changing the name from ‘‘Apportionment of
Appropriations for Block Grants’’ to ‘‘Appor-
tionment of Appropriations for Formula
Grants’’ to more accurately reflect the pur-
pose of this section.

Subsection (a), ‘‘Access to Jobs and Train-
ing,’’ would provide $100 million annually
until 2003 for the ‘‘Access to Jobs and Train-
ing Program’’ under section 5320.

Subsection (b), ‘‘Allocation For Urbanized
Area, Other Than Urbanized Area, Special
Needs of Elderly Individuals and Individuals
With Disabilities Formula Programs,’’ would
provide for distribution of funds among the
formula programs as follows: 94.5 percent of
the funds for ‘‘Urbanized Area Formula
Grants’’ (section 5307); 1.75 percent of the
funds for ‘‘Formula Grants for Special Needs
of Elderly Individuals and Individuals with
Disabilities’’ (section 5310); and 3.75 percent
of the funds for the ‘‘Formula Program for
Other than Urbanized Areas’’ (section 5311).
In the urbanized area formula grants pro-
gram, the changes to this section would
merge the formula fixed guideway program
into the program without change in the for-
mula. The amount apportioned by the cur-
rent fixed guideway formula would be equal
to the amount available for major capital in-
vestments. The remainder would be appor-
tioned by the current urbanized area for-
mula.

Subsection (c), ‘‘Fixed Guideway Tier,’’
would provide funds to the fixed guideway
systems listed in existing section 5337.

Subsection (d), ‘‘Operating Assistance,’’
would be redesignated subsection (f) and
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would provide that urbanized areas under
200,000 in population could use their entire
apportionment for operating assistance,
eliminating the former statutory cap (areas
over 200,000 would not be able to use funds
for operating assistance).

Subsections (e) through (i) would be redes-
ignated (g) through (k), respectively. Redes-
ignated subsection (i), ‘‘Transfers of Appor-
tionments’’ would be amended to permit
transfers of apportionments from the urban-
ized area formula program to either the
‘‘Formula Grants for Special Needs of Elder-
ly Individuals and Individuals with Disabil-
ities program’’ (section 5310) or the ‘‘For-
mula Program for Other than Urbanized
Areas’’ (section 5311).

Former subsection (j), ‘‘Application of
Other Sections,’’ would be deleted as extra-
neous. Application of other sections is not
relevant since this section covers only ur-
banized area formula grants (section 5307).

Former subsection (k), ‘‘Certain Urbanized
Areas Grandfathered,’’ would be deleted.
Grandfathering urbanized areas designated
under the 1980 census and not designated
under the 1990 census for FY 1993 is obsolete.
Sec. 3035. Apportionment of Appropriations for

Fixed Guideway Modernization
Section 3035 would delete section 5337 in its

entirety because the current formula would
be merged into section 5336(c).
Sec. 3036. Authorizations

Section 3036 would amend and completely
rewrite section 5338 by providing new author-
ization levels for fiscal years 1998 to 2003.

Formula programs under subsection (a)
would be funded from the Mass Transit Ac-
count for ‘‘Urbanized Area Formula Grants’’
(section 5307) (including Access to Jobs and
Training (section 5320)), ‘‘Formula Grants for
Special Needs of Elderly Individuals and In-
dividuals with Disabilities’’ (section 5310),
and ‘‘Formula Program for Other than Ur-
banized Areas’’ (section 5311) at $3,970.5 mil-
lion for fiscal years 1998–2002 and
$4,077,704,000 for fiscal year 2003. No General
Funds would be provided.

Under subsection (b), ‘‘Major Capital In-
vestments,’’ the following levels would be
authorized:

FY 1998—$800 million.
FY 1999—$950 million.
FY 2000–2002—$1,000 million per year for

each fiscal year.
FY 2003—$1,026 million.
Subsection (c), ‘‘Metropolitan Planning,’’

would authorize appropriations of not more
than $39.5 million per year for FY 1998–2002
and $40.527 million for FY 2003 for metropoli-
tan planning grants under sections 5303–5305.

Subsection (d), ‘‘Statewide Planning,’’
would authorize appropriations of not more
than $8.25 million per year for FY 1998–2002
and $8.465 million for FY 2003 for statewide
planning grants under section 5306.

Subsection (e), ‘‘National Transit Re-
search,’’ would authorize appropriations of
not more than $38.050 million in FY 1998–2002
and $39,039,000 for FY 2003 for national tran-
sit research under section 5312 (including the
Transit Cooperative Research Program, the
National Transit Institute, and the Bus Test-
ing Facility).

Subsection (f), ‘‘University Transportation
Centers,’’ would authorize not more than $6
million for FY 1998–2002 and $6.156 million for
FY 2003 for the University Transportation
Centers under chapter 52 of title 49.

Subsection (g), ‘‘Administrative Ex-
penses,’’ would authorize appropriations of
such sums as necessary for administrative
expenses.

Subsection (h), ‘‘Grants as Contractual Ob-
ligations,’’ would provide that grants under
subsections (a) and (b) of section 5338 con-
stitute contract authority.

Subsection (i), ‘‘Availability,’’ would pro-
vide that funds made available under sub-
sections (a) through (f) of section 5338 are
available until expended.

Subsection (j), ‘‘Transfer of Prior Year
Funds Remaining Available,’’ would provide
a ‘‘housekeeping’’ change by allowing the
transfer of any appropriated funds to the
most recent appropriations heading for the
same purpose; these funds would be adminis-
tered in accordance with the provisions of
the heading into which they were trans-
ferred. This will allow for the elimination of
the need to account for expired programs
separately.

Sec. 3037. Washington Metropolitan Area
Transit Authority

Section 3037 would amend the National
Capital Transportation Act of 1969 to change
the source of funding for the final two years.
Section 17(c) would be amended to repeal the
authorization for general fund appropria-
tions for fiscal years 1998 and 1999, and would
reduce the total amount authorized to be ap-
propriated by $250,000,000. In its place, a new
subsection (d) would be added authorizing a
like amount to be appropriated from the
Mass Transit Account, $200,000,000 in fiscal
year 1998 and $50,300,000 in fiscal year 1999.

TITLE IV—MOTOR CARRIER SAFETY

Sec. 4001. State Grants and Other Commer-
cial Motor Vehicle Programs

Subsection (a) amends 49 U.S.C. 31101 by
adding a new subsection (a) to provide a de-
tailed description of the objectives of sub-
chapter I, State Grants. This new subsection
(a) emphasizes that the grants authorized
under section 31102 are to be used by the Sec-
retary, States, and other political jurisdic-
tions working in partnership to improve
commercial motor vehicle and driver safety.
This new subsection (a) also provides some
detail on the new performance-based ap-
proach grant recipients are to take by ex-
plaining that the funds authorized by this
section are to be used to establish program
baselines and benchmarks to evaluate over-
all motor carrier safety program effective-
ness. The new subsection 31101 (a) further
clarifies the performance-based grant con-
cept by describing some of the other activi-
ties eligible for funding under this section
and the safety goals these activities will pro-
vide the means to achieve.

Paragraphs (b) (1) and (2) and (c)(9) amend
49 U.S.C. 31102 to authorize the Secretary to
encourage State implementation of perform-
ance-based activities to improve motor car-
rier safety. Section 31102 had already author-
ized grants to support State enforcement of
Federal regulations, standards, and orders
and compatible State regulations, standards,
and orders. As a result of this amendment,
section 31102 authorizes grants to fund tradi-
tional Motor Carrier Safety Assistance Pro-
gram (MCSAP) activities, including uniform
roadside driver and vehicle safety inspec-
tions, traffic enforcement, compliance re-
views, safety data collection, and also new
performance-based activities and analyses to
identify Statewide safety problems, establish
benchmarks, implement activities to address
unique problems, and measure program ef-
fectiveness. States are still required to sub-
mit a State Motor Carrier Safety Plan to
qualify for the MCSAP grants and the per-
formance-based incentives. It is envisioned
that all States will implement performance-
based activities by the end of fiscal year 2003.

Subsection (c) amends section 31102 by add-
ing references to hazardous materials trans-
portation safety to perpetuate the long-
standing policy that motor vehicle safety en-
compasses hazardous materials transpor-
tation safety as well.

Subsection (d) amends various provisions
in section 31102(b), 49 U.S.C., which describe

required components of the plan each State
must develop and submit to the Secretary in
order to qualify for funding under section 49
U.S.C. 31102.

Paragraph (d)(1) amends 49 U.S.C.
31102(b)(1)(J) to clarify that the activities re-
ferred to in that subparagraph are those ac-
tivities described in paragraph (1) of sub-
section (c) of section 31102, 49 U.S.C. This
amendment thus explains that a State plan
must ensure that State ‘‘enforcement of
commercial motor vehicle size and weight
limitations at locations other than fixed
weight facilities, at specific locations such
as steep grades or mountainous terrains
where the weight of a commercial motor ve-
hicle can significantly affect the safe oper-
ation of the vehicle, or at ports where inter-
modal shipping containers enter and leave
the United States’’ (49 U.S.C. 31102(c)(1)) will
not diminish the effectiveness of the State
commercial motor vehicle safety programs
funded through subsection (a) of 49 U.S.C.
31102.

Paragraph (d)(2) revises 49 U.S.C.
31102(b)(1)(K) to provide States with more
flexibility in establishing consistent and ef-
fective sanctions for violations of commer-
cial motor vehicle safety regulations. The
maximum fine schedule published by the
Commercial Vehicle Safety Alliance is too
prescriptive. As a result of this change,
States will no longer be limited in their abil-
ity to use a range of fines to ensure compli-
ance and address their unique safety prob-
lems.

Paragraph (d)(3) revises 49 U.S.C.
31102(b)(1)(L) to expand the preexisting re-
quirement that each State coordinate the de-
velopment and implementation of its Motor
Carrier Safety Plan with the development
and implementation of its Section 402 high-
way safety plan. This revision directs the
States to also coordinate their Motor Carrier
Safety Plans with other agencies responsible
for highway safety in the State including
FHWA and NHTSA highway grant recipients.
This change also requires the State to pro-
vide for coordination of data collection and
information systems with these other agen-
cies.

Paragraph (d)(4) revises 49 U.S.C.
31102(b)(1)(M) to require that State plans en-
sure that all jurisdictions receiving funding
participate in SAFETYNET, not just the 48
contiguous States. This revision also deletes
the January 1, 1994, deadline for meeting this
requirement.

Paragraph (d)(5) strikes 49 U.S.C.
31102(b)(1)(N), and thereby deletes the re-
quirement that a State’s plan emphasize and
improve enforcement of traffic safety laws
regarding commercial vehicle safety. This
requirement is being removed because it is
overly prescriptive and unnecessary; if a
State’s unique problems can best be ad-
dressed by other actions, such as public edu-
cation, this requirement would cause the
State to spend grant receipts on activities
not best designed to solve that State’s prob-
lems.

Paragraph (d)(6) revises 49 U.S.C.
31102(b)(1)(O) to remove the requirement that
a State plan promote enforcement of re-
quirements related to the licensing of com-
mercial motor vehicle (CMV) drivers and the
requirement that a State plan promote en-
forcement of hazardous material transpor-
tation regulations by encouraging more in-
spections of shipper facilities affecting high-
way transportation and more comprehensive
inspections of the loads of CMVs transport-
ing hazardous materials. Removal of these
State plan requirements does not in any way
diminish the obligation of the States partici-
pating in this program to enforce commer-
cial driver’s licensing requirements and haz-
ardous materials transportation regulations.
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Paragraph (d)(6) retains the requirement
that a State plan promote activities to re-
move impaired CMV drivers from the high-
ways through adequate enforcement of regu-
lations on the use of alcohol and controlled
substances and the requirement that a State
plan provide an appropriate level of training
to State motor carrier safety assistance pro-
gram officers and employees on recognizing
drivers impaired by alcohol or controlled
substances. Paragraph (d)(6) moves from sub-
paragraph 31102(b)(1)(P) to 49 U.S.C.
31102(b)(1)(O) the requirement that a State
plan promote interdiction activities affect-
ing the transportation of controlled sub-
stances by CMV drivers and provide training
on appropriate strategies for carrying out
those interdiction activities. In addition,
paragraph (d)(6) amends subparagraph (O) to
specify that a State plan must promote ac-
tivities that further national safety prior-
ities and performance goals.

Paragraph (d)(7) strikes 49 U.S.C.
31102(b)(1)(P), thereby deleting the require-
ment that a State plan ensure that the State
will use trained and qualified officers and
employees of political subdivisions and local
governments to enforce commercial motor
vehicle and hazardous material transpor-
tation safety regulations. This requirement
is being removed because it duplicates lan-
guage in the subsection 31104(f) as revised by
this section. Clause (i) of 49 U.S.C.
31102(b)(1)(P) requiring that a State plan pro-
mote interdiction activities affecting the
transportation of controlled substances by
CMV drivers is retained, but is moved to
clause (iii) of 49 U.S.C. 31102(b)(1)(O). Para-
graph (d)(7) also redesignates subparagraph
31102(b)(1)(Q) as subparagraph 31102(b)(1)(P).

Paragraph (d)(8) redesignates subpara-
graphs (A) through (M) of 49 U.S.C. 31102(b)(1)
as subparagraphs (B) through (N). This redes-
ignation is necessary because of the addition
of a new element at the beginning of the list
of required State motor carrier safety plan
components.

Paragraph (d)(9) amends 49 U.S.C.
31102(b)(1) to add a new required element of
the State Motor Carrier Safety Plan to the
beginning of the list of requirements. This
new criterion requires the State to propose
in its plan to implement performance-based
programs by the year 2003. The requirement
that performance-based programs be in place
by a certain date ensures that State safety
activities which were formerly based on in-
puts are replaced by activities focused on at-
taining solutions to existing problems.

Subsection (e) amends section 31103 of 49
U.S.C. by adding a new subsection to author-
ize the Secretary to reimburse State agen-
cies, local governments, or other persons for
up to 100 percent of the cost of the activities
specified in 49 U.S.C. 31104(f)(2). The activi-
ties referred to in that paragraph are border
enforcement and other high priority activi-
ties. The preexisting language of 49 U.S.C.
31103 is also redesignated as subsection (a).

Paragraphs (f)(1) through (6) revise section
31104 of 49 U.S.C. to authorize that $83,000,000
be appropriated from the Highway Trust
Fund in each of fiscal years 1998 through 2003
to carry out section 31102 of 49 U.S.C., i.e., to
provide States with grants to develop or im-
plement programs for improving motor car-
rier safety and the enforcement of Federal
and State regulations, standards, and orders
regarding commercial motor vehicle safety.

Paragraph (f)(7) revises 49 U.S.C. 31104(b)(2)
by replacing the reference to section 404(a)(2)
of the Surface Transportation Assistance
Act of 1982 with a reference to paragraphs
4002(e)(1) and (2) of the Intermodal Surface
Transportation Efficiency Act of 1991, to
change an October 1, 1991, deadline to Octo-
ber 1, 1996, and to change an October 1, 1992,
deadline to October 1, 1997. These changes re-

move out of date references and revise this
paragraph to provide that amounts made
available under paragraphs 4002(e)(1) and (2)
of the ISTEA prior to October 1996 that are
not obligated on October 1, 1997, are avail-
able for reallocation and obligation.

Paragraph (f)(8) revises 49 U.S.C. 31104(f) by
deleting the language authorizing the Sec-
retary to designate specific eligible States
for an allocation of funds to be used for re-
search, development, and demonstration of
technologies, methodologies, analyses, or in-
formation systems designed to implement
programs for the enforcement of Federal and
State regulations, standards, and orders. The
removal of this specific allocation of funds
will increase flexibility and enable States to
design programs to target their unique prob-
lems. In addition, the language in subsection
31104(f) authorizing the Secretary to allocate
funds for education of the motoring public
on how to share the road safely with com-
mercial motor vehicles is also deleted by the
revision in paragraph (f)(8). Instead of the
provisions described above, paragraph (f)(8)
substitutes a provision authorizing the Sec-
retary to designate up to 12 percent of the
funds available to improve motor carrier
safety under section 31102, to reimburse
States for border enforcement and other high
priority activities and projects. This new
provision specifies that the Secretary may
allocate this 12 percent, in coordination with
State motor vehicle safety agencies, to State
agencies and local governments, that use
trained and qualified officers and employees,
and also to other persons for use in improv-
ing commercial motor vehicle safety.

Paragraph (f)(9) revises 49 U.S.C. 31104 by
deleting subsection (g). Subsection (g) re-
quired the Secretary to allocate funding au-
thorized under section 31104(a) for very spe-
cific State activities. Eliminating these spe-
cific allocations provides State grantees
with more flexibility to develop the best
combination of activities to address their
unique safety concerns.

Paragraph (f)(10) makes a technical amend-
ment to 49 U.S.C. 31104(j) to remove the word
‘‘tolerance’’ as a descriptive term to qualify
the kinds of guidelines and standards which
the Secretary was directed by subsection (j)
to prescribe.

Paragraph (f)(11) revises 49 U.S.C. 31104 to
strike subsection (i) and thereby eliminate
the requirement that the Secretary prescribe
regulations to develop an improved formula
and process for allocating amounts made
available for grants under section 31102(a) be-
cause the Secretary has promulgated these
regulations. A formula will be maintained in
these regulations.

Subsection (g) revises 49 U.S.C. 31106 to in-
clude more comprehensive provisions regard-
ing motor carrier information systems in-
cluding the Commercial Vehicle Information
System (CVIS) and other motor carrier in-
formation systems and data analysis pro-
grams which the Secretary is directed, in the
revised section 31106, to establish to facili-
tate the motor carrier safety, regulatory,
and enforcement activities required under
this title. Implementation of these informa-
tion systems and programs will provide the
Secretary and the States with the data and
tools necessary to develop a more analytical
approach to motor carrier safety: these sys-
tems and programs will enhance the focus on
problem companies, drivers, and employers
by identifying safety problems and potential
countermeasures, determining the cost effec-
tiveness of State and Federal compliance,
enforcement programs, and other counter-
measures, and providing the tools and data
necessary for evaluating the safety fitness of
motor carriers and drivers. The CVIS is to
serve as a clearinghouse and repository of in-
formation related to State registration and

licensing of commercial motor vehicles and
the safety system of the commercial motor
vehicle registrants or the motor carriers op-
erating the vehicles. Under subparagraph
31106(a)(2)(C), the CVIS will link the Federal
motor carrier safety systems with State
driver and commercial vehicle registration
and licensing systems. Paragraph 31106(a)(2)
also provides that the CVIS will be designed
to enable States to ascertain the safety fit-
ness of a registrant or motor carrier when is-
suing license plates, to allow States to de-
cide the types of sanctions, conditions, or
limitations that may be imposed on a reg-
istrant or motor carrier, to monitor the safe-
ty fitness of a registrant or motor carrier,
and to require States, as a condition of par-
ticipation in the system, to possess or seek
authority to impose commercial motor vehi-
cle registration sanctions on the basis of a
Federal safety fitness determination. Sub-
paragraph 31106(a)(2)(D) provides that no
more than $6,000,000 of the funds authorized
to carry out this section may be used in each
fiscal year to carry out paragraph 31106(a)(2).
This subparagraph also provides that the
Secretary may authorize the operation of
the information system by contract, through
an agreement with one or more States, or by
designating, after consultation with the
States, a third party, representing the inter-
ests of the States.

The new subsection 31106(b) of 49 U.S.C. au-
thorizes the Secretary to establish a pro-
gram focusing on ways to improve commer-
cial motor vehicle driver safety. Approaches
to be taken in achieving this objective in-
clude enhancing the exchange of licensing
information among States, the Federal gov-
ernment, and foreign countries, providing in-
formation to the judicial system on the li-
censing program, and evaluating any aspect
of driver performance and safety as deemed
appropriate by the Secretary. The funds au-
thorized to carry out this section may be
used to initiate pilot programs and to sup-
port research studies. These funds will be
made available through grants, cooperative
agreements, contracts, or direct purchase.

Subsection (c) of 49 U.S.C. 31106 authorizes
the Secretary to develop these information
systems and carry out these initiatives ei-
ther independently or in cooperation with
other Federal departments, agencies, and in-
strumentalities or by making grants to and
entering into contracts and cooperative
agreements with States, localities, associa-
tions, institutions, or corporations. To the
maximum extent practicable, the informa-
tion systems and data collection efforts con-
ducted under 49 U.S.C. 31106 should be coordi-
nated with similar activities of other high-
way safety programs authorized under title
23, U.S.C.

Subsection (h) revises title 49, U.S.C., to
remove a preexisting section 31107, which au-
thorized the Secretary to make grants to
States which agree to adopt or have adopted
the recommendations of the National Gov-
ernors’ Association related to police acci-
dent reports regarding truck and bus acci-
dents. Subsection (h) replaces this provision
with a new section 31107 which authorizes
that $17 million be appropriated annually
from the Highway Trust Fund to carry out
section 31106 for fiscal years 1998 through
2003.

Subsection (i) amends the heading for Sub-
chapter I of Chapter 311 of 49 U.S.C. The
heading as amended reads as follows:
‘‘STATE GRANTS AND OTHER COMMER-
CIAL MOTOR VEHICLE PROGRAMS’’.

Subsection (j) revises the analysis for
Chapter 311 of 49 U.S.C. to reflect the new
headings for sections 31106 and 31107.
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TITLE V—INFRASTRUCTURE CREDIT

ENHANCEMENT

Sec. 5001. Short Title
This section identifies a new Federal sur-

face transportation program as the Trans-
portation Infrastructure Credit Enhance-
ment Act of 1997.
Sec. 5002. Findings

This section recites Congressional findings
that current public sector resources are in-
sufficient to meet the Nation’s transpor-
tation infrastructure investment needs in
both urban and rural areas. These include
building new facilities as well as renovating
or expanding existing facilities. The funding
gap is particularly acute for large projects of
National significance, due to their scale and
complexity. A new Federal credit enhance-
ment program for transportation infrastruc-
ture will help address these projects’ special
needs by supplementing existing Federal
programs and leveraging private capital in-
vestment.

This title is designed to encourage the de-
velopment of large, capital-intensive infra-
structure facilities through public-private
partnerships consisting of a State or local
governmental project sponsor and one or
more private sector firms involved in the de-
sign, construction or operation of the facil-
ity. The Federal credit enhancement pro-
gram is targeted to those projects whose
financings are payable in whole or in part by
user charges, such as tolls, or other dedi-
cated funding sources. By taking advantage
of the public’s willingness to pay user fees to
receive the benefits and services of transpor-
tation infrastructure sooner than would be
possible under traditional grant-based fi-
nancing, the program will result in a more
efficient and equitable allocation of the Na-
tion’s resources.

The program should result in additional
surface transportation facilities being devel-
oped more quickly and at a lower cost than
would be the case under conventional public
procurement, funding and operation. In addi-
tion to the benefits of enhanced accessibility
in moving goods and people, such transpor-
tation facilities should provide benefits to
the Nation in terms of stimulating job cre-
ation and enhancing the Nation’s economic
competitiveness overseas.
Sec. 5003. Definitions

This section sets forth the definitions for
terms used in this title. Key terms are listed
below: A ‘‘Project’’ is defined as any pub-
licly-owned surface transportation facility
eligible under the expanded provisions of
title 23 as well as chapter 53 of title 49, Unit-
ed States Code. Permitted Projects would in-
clude free or tolled highways, bridges and
tunnels; mass transportation facilities and
vehicles; inter-city passenger rail facilities
and vehicles (including Amtrak); publicly
owned freight rail facilities; and various
intermodal facilities.

The term ‘‘Eligible Project Costs’’ is de-
fined to include those costs of a capital na-
ture incurred by a Project Sponsor in con-
nection with developing an infrastructure
Project. These costs fall into three cat-
egories: (i) pre-construction costs relating to
planning, design, and securing governmental
permits and approvals; (ii) hard costs relat-
ing to the design and construction (or reha-
bilitation) of a Project; and (iii) related soft
costs associated with the financing of the
Project, such as interest during construc-
tion, reserve accounts, and issuance ex-
penses. It would not include operation or
maintenance costs.

The term ‘‘Project Obligation’’ means any
debt instrument issued by a Project Sponsor
in connection with the financing of a
Project.

A ‘‘Project Sponsor’’ is defined as any en-
tity (whether a State or local governmental
unit, a private entity authorized by such
governmental unit to develop a Project, or a
public-private partnership) that is an issuer
or obligor of debt obligations used to finance
a Project.

A ‘‘Revenue Stabilization Fund’’ is defined
as a reserve account capitalized with Federal
grants pursuant to this title or contributions
from other entities, which may be used for
the payment of principal of and interest on
Project Obligations.
Sec. 5004. Determination of Eligibility and

Project Selection
This section defines the threshold eligi-

bility criteria for a Project to receive Fed-
eral credit enhancement and outlines the
basis upon which the Secretary will select
among potential candidates. The Secretary’s
determination of a Project’s eligibility will
be based on both quantitative and quali-
tative factors, and the Secretary should con-
sult with the Secretary of the Treasury in
making this determination.

Of prime importance, the Project must be
deemed by the Secretary to be ‘‘nationally
significant’’ in terms of facilitating the
movement of people and goods in a more effi-
cient and cost-effective manner, resulting in
major economic benefits.

Also, the Project sponsor must dem-
onstrate that it cannot obtain adequate fi-
nancing on reasonable terms and conditions
from other sources in order to be eligible for
Federal credit enhancement. The Federal
government’s assistance is designed to assist
Projects which otherwise would have dif-
ficulty in accessing the private capital mar-
kets to obtain the required financing.

To ensure that the Project enjoys both
State and local support, it must be included
in the State’s transportation plan and pro-
gram and, if the Project is in a metropolitan
area, it must satisfy all metropolitan plan-
ning requirements of 23 U.S.C. 134. The State
or a State-designated entity will be respon-
sible for forwarding the Project application
to the Secretary.

In terms of size, the Project must cost at
least $100,000,000 or an amount equal to 50
percent of the State’s annual Federal-aid
highway apportionments, whichever is less.
This two-fold test is designed to allow small
and rural States to accommodate Projects
otherwise too large for their transportation
programs. Based on fiscal year 1997 appor-
tionments, 18 States could qualify Projects
costing less than $100 million, with the mini-
mum amount equaling approximately $40
million.

In addition, a Project must be supported at
least in part by user charges, such as tolls,
or other dedicated revenue sources to en-
courage the development of new revenue
streams and the participation of the private
sector.

Project applicants meeting the threshold
eligibility criteria then will be evaluated by
the Secretary based on a number of other
factors. Among them are: the likelihood that
the Federal assistance will enable the
Project to proceed at an earlier date; the de-
gree to which the Project leverages non-Fed-
eral resources, including private sector cap-
ital; the degree to which public benefits ex-
ceed public costs; and the Project’s overall
creditworthiness.

This section also provides that all require-
ments of titles 23 and 49, United States Code,
shall apply to funds made available under
this title and Projects assisted with such
funds unless the Secretary determines that
any such requirement is inconsistent with
any provision of this title. This section pro-
vides, however, that the Secretary cannot
waive 23 U.S.C. 113, the provision that ap-

plies Davis Bacon Act wage requirements to
title 23 projects, 23 U.S.C. 114, concerning
convict labor, and the labor protection provi-
sions which are found in 49 U.S.C. 5333. This
section does not affect the Secretary’s re-
sponsibilities under any other Federal law.
Sec. 5005. Revenue Stabilization Funds

This section authorizes the Secretary to
make grants to Project Sponsors to capital-
ize Revenue Stabilization Funds. A Project’s
Revenue Stabilization Fund could be drawn
upon if needed to pay debt service on the
Project’s debt obligations in the event of
revenue shortfalls. The Revenue Stabiliza-
tion Fund may be used to secure junior lien
debt or other obligations requiring credit en-
hancement, as determined by the Secretary.
Limiting the Revenue Stabilization Funds to
these types of obligations is designed to
maximize the Project’s ability to leverage
private capital, and assist it in obtaining in-
vestment grade ratings on its senior debt.

The principal amount of the deposit could
not exceed 20 percent of Eligible Project
Costs. Moneys in the Fund are to be invested
in U.S. Treasury securities or other prudent
investments approved by the Secretary, with
interest earnings credited to the Revenue
Stabilization Fund. Beginning five years
after the Project is completed, amounts in
the Fund in excess of the level needed to se-
cure the Project Obligations may be applied
to pay other Eligible Project Costs, with the
approval of the Secretary.

This section also provides that Project Ob-
ligations secured by the Revenue Stabiliza-
tion Fund are not considered federally guar-
anteed under the tax code, enabling the Fund
to back both taxable and tax-exempt debt.

The Secretary shall consult with the Sec-
retary of the Treasury in devising rules for
the implementation of this section.
Sec. 5006. Rules and Regulations

Program guidelines will be established by
the Secretary in order to ensure the program
operates prudently and efficiently, including
requiring Project Sponsors to provide annual
audits.
Sec. 5007. Funding

The sum of $100 million per year between
FY 1998 and FY 2003 is authorized to fund the
Transportation Infrastructure Credit En-
hancement Program.

TITLE VI—RESEARCH

PART A—PROGRAMS AND ACTIVITIES

Sec. 6001. Research, Development, and Tech-
nology

This section adds a new chapter 52 to sub-
title III of title 49, United States Code.
Among the critical challenges the Depart-
ment faces is the need for strategic invest-
ment in the Nation’s surface transportation
infrastructure. Chapter 52 addresses this
challenge by strengthening the Department’s
efforts in intermodal and multimodal re-
search and development. It recognizes that
improvements in the surface transportation
infrastructure require attention to cross-
cutting research in areas such as non-
destructive testing, information tech-
nologies, urban transportation, the future
transportation workforce, and the environ-
ment.

New chapter 52 is divided into subchapters.
Subchapter I supplements existing adminis-
trative authorities. New section 5201 pro-
vides the Secretary general authority to
enter into grants, cooperative agreements,
and other transactions with states, industry,
educational or other non-profit institutions,
and other entities to further the objectives
of the chapter. The Department strives to le-
verage its research dollars through cost-
sharing with the private sector. Major dis-
incentives to cost-sharing in the research
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area have been the allocation of data rights
and the limitations of standard financial
management and intellectual property provi-
sions. Cooperative agreements and other
transactions provide needed flexibility to
achieve cost-sharing in the Department’s re-
search programs. This provision would fill
gaps in existing Departmental authority.

New section 5202 streamlines the procure-
ment process for transportation research and
development to be conducted by institutions
of higher education that have already com-
peted for transportation grants under this
chapter. This approach follows the example
of the successful pilot developed by the Fed-
eral Aviation Administration under the Na-
tional Performance Review Laboratory,
whereby universities which had prevailed in
full and open competition for award of
grants as Aviation Centers of Excellence
were eligible to receive sole source contracts
for related activities. This provided addi-
tional incentive to prospective proposers in
the competition and facilitated the Depart-
ment’s ability to take advantage of its in-
vestment in the national centers of excel-
lence. Additional grants and contracts au-
thorized by section 5202 will be limited to
work that is consistent with the original
grant. These additional awards would not re-
quire specific justification under the Com-
petition in Contracting Act.

New subchapter II provides for the plan-
ning necessary for the success of long-term
research and development. New section 5221
requires the Secretary to establish a strate-
gic planning process to determine national
priorities for transportation research and de-
velopment, coordinate Federal activities in
the area, and evaluate the impact of the Fed-
eral investment. In planning, the Secretary
must consider the concept of seamless trans-
portation, innovation, and the need to com-
pete globally. The Secretary has broad dis-
cretion in implementation and may, if ap-
propriate, use an interagency executive
council or a board of science advisors.

New subchapter III establishes a research
and technology program within the Depart-
ment to concentrate on intermodal and
multimodal issues. The program recognizes
that much of the research sponsored by the
Department focuses on individual modes of
transportation and that there is a need for
research and technology development that is
truly intermodal or multimodal in nature.

New subchapter IV addresses both current
research needs and the need for a transpor-
tation workforce capable of meeting the
challenges of transportation in the future.
New section 5241 consolidates and modifies
the two programs currently authorized by
sections 5316 and 5317 of title 49: the Univer-
sity Research Institutes and the University
Transportation Centers. It would continue
the ten regional university transportation
centers. The current array of national cen-
ters and institutes, each of which con-
centrates on a particular transportation
issue specified in statute, would be consoli-
dated into a single system. This system au-
thorizes the Secretary to fund up to ten na-
tional centers whose themes are designated
by the Secretary to meet national transpor-
tation needs. Selection of all centers would
be by open competition. The centers conduct
transportation research that is widely dis-
seminated. The centers also conduct edu-
cation and training, not only to attract
highly qualified graduate and undergraduate
students into transportation-related fields,
but also to expose current transportation
practitioners to developments in transpor-
tation theory and practice. The new author-
izing language incorporates existing practice
and provides needed flexibility for the pro-
gram. For example, centers which perform
transit-related research would now be al-

lowed to meet requirements for the ‘‘match’’
of grant funds provided under this section
with operating funds provided by mass tran-
sit authorities whose potential for sponsor-
ing such research might otherwise be lim-
ited.
Sec. 6002. Bureau of Transportation Statistics

Subsection (a)(a1). The provision relating
to the term of the first Director of the Bu-
reau of Transportation Statistics is stricken
as being obsolete.

Subsection (a)(2). The list of topics to be
covered by statistics compiled by the Bureau
is expanded to include transportation-relat-
ed variables influencing global competitive-
ness, recognizing the growing importance of
international trade to the nation’s economy,
the impact of international trade on domes-
tic transportation facilities and services, and
the impact of transportation on the ability
of domestic U.S. businesses to reach foreign
markets.

Subsection (a)(3). The Director’s respon-
sibilities for long term data collection are to
be coordinated with other efforts in support
of the Government Performance and Results
Act (GPRA), which was passed subsequent to
ISTEA and extends beyond the efforts to de-
velop surface transportation system per-
formance indicators under 23 USC 307(b)(3).
The Director is to ensure that the long term
data collection is made relevant to States
and metropolitan planning organizations in
recognition of their increased role in trans-
portation decision making.

Subsection (a)(4). Also in support of the
GPRA, BTS will report to the Secretary on
the sources and reliability of statistics from
DOT modal Administrations required by the
Act and for other purposes.

Subsection (a)(5). This amendment pro-
vides that the Director’s responsibilities for
providing statistics is specifically tied to the
support of transportation decision making.
This assures that the Bureau’s activities are
relevant and provides a basis for evaluating
the Bureau under the Government Perform-
ance and Results Act.

Subsection (a)(6). This paragraph would
amend section 111 by deleting an obsolete
subsection relating to functions performed
by the first Director of BTS and by adding
four new subsections. New subsection (d)
would clarify the content of the Intermodal
Transportation Data Base, originally speci-
fied in section 5002 of ISTEA (now codified at
49 U.S.C. 5503(d)). That provision will be re-
pealed by a conforming amendment (see
below). In response to a General Accounting
Office concern with a lack of universally ac-
cepted definitions of intermodal transpor-
tation, the data base is made inclusive of
movements by competing and complemen-
tary modes of transportation as well as by
intermodal combinations. The original re-
quirements for data on patterns of passenger
and commodity movements are clarified to
include international and local movement as
well as intercity movements, since all levels
of movement affect transportation facilities
of national significance. The original re-
quirement for information on public and pri-
vate investments in intermodal transpor-
tation facilities and services was open to
many interpretations, particularly with re-
spect to the level of geographic specificity.
Initial experience with developing the data
base demonstrated that facility-level data
was obtainable and useful for locational
characteristics, but that investment-related
data was cost-effective to develop only for
national and industry aggregates. The re-
quirement is clarified to include locational
and connectivity data for facilities and serv-
ices, and national data on expenditures and
capital stocks.

New subsection (e) codifies in law the goals
and purpose of the Bureau’s existing Na-

tional Transportation Library, as referenced
in the Senate Report of the FY 1997 DOT ap-
propriations bill. The goals and purpose are
consistent with other national libraries,
such as the Library of Medicine.

New subsection (f) codifies the general con-
tent of the Bureau’s National Transportation
Atlas Data Base (NTAD), developed in re-
sponse to needs of the transportation com-
munity and to the National Spatial Data In-
frastructure (NSDI) under Executive Order
12906. The NTAD is to be capable of integra-
tion with other government maintained
transportation databases, such as the Census
TIGER files and the U.S. Geological Survey
DLG files. BTS also will assume leadership
for the development of a national ground
transportation data base as an Executive
Order 12906 framework data layer for the
NSDI and will coordinate with the Census
Bureau, the Geological Survey, and other ap-
propriate Federal agencies.

New subsection (g) would authorize the Bu-
reau to establish grants and cooperative
agreements with public and not-for-profit
private organizations to conduct research
and development in support of the Bureau’s
major activities, including the Transpor-
tation Statistics Annual Report, data collec-
tion, the National Transportation Library,
and the National Transportation Atlas Data
Base.

Subsection (a)(7). This subsection would
enhance the current provision governing the
protection of confidentiality of data pro-
vided to the Bureau. General protections
provided by the ISTEA were not specific to
statistical agencies, and are not adequate to
protect the privacy of respondents. Stronger
protections are necessary to enhance the re-
spondent’s confidence that sensitive infor-
mation will not be compromised, thus ensur-
ing respondent cooperation with the Bu-
reau’s data collection efforts. The confiden-
tiality provisions are based on those applica-
ble to the Bureau of the Census.

Subsection (a)(8). The January 1, 1994 due
date for the initial Transportation Statistics
Annual Report is removed as obsolete and
the requirement that BTS file its report by
January 1 of each year is deleted. The Bu-
reau obtains most data for its report each
year by December, and prepares most analy-
ses of the data by January. However, because
editing and production of the report require
additional time, the January 1 deadline is
impractical.

Subsection (a)(9). This paragraph add two
new subsections to section 111. New sub-
section (k) is based on the provisions in the
FY1996 and FY1997 DOT Appropriations Acts
that allow the Bureau to retain funds from
the sale of products. New subsection (l) pro-
vides for funding of the Bureau’s activities in
the amount of $31 million from the Highway
Trust Fund per fiscal year for fiscal years
1998 through 2003, with a limitation of
$500,000 per year for grant activities under
new subsection (g). As under ISTEA, it also
provides contract authority for such funds.

Subsection (b). This paragraph makes a
conforming amendment to 49 U.S.C. 5503 re-
garding the responsibility of the Bureau to
establish an intermodal transportation data
base. This requirement is clarified and incor-
porated into section 111 by the amendment
contained in subsection (a)(5).
Sec. 6003. Research and Technology Program

This section revises 23 U.S.C. 307 as indi-
cated below.

Preamble: Subsection (a)(1) is a new pre-
amble defining the Secretary’s general au-
thority under the section to develop and ad-
minister programs for research, technology,
and education.

Authority of the Secretary; In General:
Subsection (a)(2)(A) grants authority to the
Secretary to engage in research,
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development, and technology transfer activi-
ties with respect to motor carrier transpor-
tation and all phases of highway planning
and development. This is the same as current
law at 23 U.S.C. § 307(a)(1)(A), but renum-
bered.

Cooperation, Grants, and Contracts: Sub-
section (a)(2)(B) authorizes the Secretary to
carry out the research and technology pro-
gram independently or through cooperative
agreements, grants, contracts, and other
transactions. This is similar to current 23
U.S.C. § 307(a)(1)(B).

Technical Innovation: Subsection (a)(2)(C)
requires the Secretary to develop and admin-
ister programs to facilitate the application
of the products of research and technical in-
novations to improve the safety, efficiency,
and effectiveness of the highway system.
This program may encompass products from
all available sources, including the private
sector and both the domestic and inter-
national communities.

Funds: Subsection (a)(2)(D) replaces the
provision currently at 23 U.S.C. § 307(a)(3)(A),
expands it to include a ‘‘use of funds’’ clause
that opens up use of funds for activities nec-
essary to interact with, or deliver tech-
nology to, DOT customers and partners, and
drops 23 U.S.C. § 307(a)(3)(B), Minimum Ex-
penditures on Long-Term Research Projects,
which is covered under a separate section.

Collaborative Research and Development:
Subsection (a)(3), currently 23 U.S.C.
§ 307(a)(2), authorizes the Secretary to under-
take and continue, on a cost-shared basis,
collaborative research and development with
non-Federal entities for the purposes of en-
couraging innovative solutions to highway
problems and stimulating the marketing of
new technology by private industry.

Mandatory Contents of Program: Proposed
subsection (b) consolidates current law at 23
U.S.C. § 307(b), dropping subsection (b)(2),
SHRP Results, which is recaptured in a new
section; dropping subsection (b)(4), Short
Haul Passenger Transportation Systems,
which required a report to Congress by Janu-
ary 15, 1993; and dropping (b)(5)(C) which re-
quired submission to Congress by July 1,
1992, a report with recommendations regard-
ing the need for a construction equipment
research and development program.

Sec. 6004. National Technology Deployment Ini-
tiatives

This new section establishes a National
Technology Deployment Initiatives Program
to significantly expand the adoption of inno-
vative technologies by the surface transpor-
tation community in seven goal areas.
Progress reports to the Congress are required
at 18 and 48 months. More specifically:

Establishment: Subsection (a) directs the
Secretary to develop and administer a Na-
tional Technology Deployment Initiatives
program to significantly expand the adop-
tion of innovative technologies by the sur-
face transportation community. Deployment
Goals: Subsection (b) outlines the deploy-
ment goals of the program to be carried out
under this subsection. For each of these
goals, described in (1) through (7), the Sec-
retary will work with representatives of the
transportation community to develop strate-
gies and initiatives to achieve the goal.

Reporting: Subsection (c) mandates reports
to the House of Representatives and Senate
on progress and results or activities carried
out under this section not later than 18
months after enactment and then another at
48 months.

Funding: Subsection (d) directs the Sec-
retary to expend from the Highway Trust
Fund (other than the mass transit account)
$56,000,000 per fiscal year for each of the fis-
cal years 1998, 1999, and 2000, and $84,000,000
for years 2001, 2002, and 2003. The Secretary is
authorized to allocate the funds to States for
their use.

Leveraging of Resources: Under subsection
(e), the Secretary is directed to give pref-
erence to projects that leverage Federal
funds against resources from other sources.

Contract Authority: Subsection (f) makes
funds authorized by this subsection applica-
ble for obligation in the same manner as if
apportioned under chapter 1 of title 23,
U.S.C.; except that the Federal share of the
cost of any activity shall be determined in
accordance with this section and such funds
shall be available for obligation for a period
of three years after the last day of the fiscal
year for which such funds are authorized.
Furthermore, the Secretary may waive ap-
plication of any provision of title 23 that is
a barrier to the use of new technology if he
determines such waiver is not contrary to
the public interest and will advance tech-
nical innovation. Any waiver shall be pub-
lished in the Federal Register with reasons
for such waiver.

Sec. 6005. Professional Capacity-Building and
Technology Partnerships

This new section brings together tech-
nology transfer programs and activities, in-
cluding education and training efforts, that
focus on equipping people to use new tech-
nologies. Private agencies, international and
foreign entities, and individuals shall pay
the full cost of any such training, education,
technical assistance, or other support pro-
vided through these programs and activities
in accordance with this section.

Local Technical Assistance Program: Sub-
section (a) provides significant changes to
this program. First, contractors working for
local and tribal governments are specifically
called out as customers of the program. Then
the number of tribal centers is changed from
2 to 4 to better reflect the number of centers
able to benefit from this program. The major
change is in funding. The new proposed
amount is $12,000,000 for each of fiscal years
1998 through 2003 from the Highway Trust
Fund.

Local Technical Assistance Program: This
section authorizes the Secretary to carry out
a transportation assistance program to pro-
vide modern highway technology to highway
and transportation agencies in urbanized
areas with populations between 50,000 and
1,000,000 and in rural areas, and to the con-
tractors doing work for them. This is similar
to current law at 23 U.S.C. § 326(a), but adds
contractors.

Grants, Cooperative Agreements, and Con-
tracts: Subsection (a)(2) allows the Secretary
to make grants and enter into cooperative
agreements and contracts for education and

training. This is similar to current law at 23
U.S.C. § 326(b), and provides the option for co-
operative agreements.

Subsection (a)(2)(A) defines the training
grants, cooperative agreements, and con-
tracts allowed as those that assist rural
local transportation agencies and tribal gov-
ernments, and the consultants and construc-
tion personnel working for them, to develop
and expand their expertise in specific areas.
This is similar to current law at 23 U.S.C.
§ 326(b)(1), but adds an option for training in
intergovernmental transportation planning
and project selection, in place of develop-
ment of a tourism or recreational travel pro-
gram, which has been completed. This provi-
sion also adds reference to the consultants
and construction personnel employed by
local agencies.

Subsection (a)(2)(C) allows grants, coopera-
tive agreements, and contracts that will op-
erate, in cooperation with State transpor-
tation agencies and universities (i) technical
assistance program centers to provide tech-
nology transfer to rural areas and urban
areas of more than 50,000 people, and (ii) not
fewer than four centers designated to provide
transportation technology assistance to
American Indian tribal governments. This is
similar to current law at 23 U.S.C. § 326, but
specifies grants, agreements, and contracts
that will operate, rather than establish, the
centers that are described in (i) and (ii).

Subsection (a)(2)(D) allows grants, cooper-
ative agreements, and contracts with local
transportation agencies and tribal govern-
ments and the private sector to enhance new
technology implementation.

Funding: Under subsection (a)(3), the sum
of $12,000,000 per fiscal year is authorized
from the Highway Trust Fund to provide
funding for the program and for technical
and financial support to the technology
transfer centers. This is similar to current
law at 23 U.S.C. § 326(c), but raises the fund-
ing level to $12,000,000 per fiscal year of the
period of authorization and directs the funds
to be deducted from the Highway Trust
Fund.

Contract Authority: Subsection (a)(4) is
new and defines the applicability of title 23
to these funds, thereby providing contract
authority.

National Highway Institute: Section (b)
codifies current 23 U.S.C. § 321 as a separate
section, with several changes. The basic
change raises the set-aside for State training
programs from 1/16 to1⁄4 of 1 percent. Fees
may still be collected from States, but are
not required.

Subsection (b)(1)(A) and (B) describe the
establishment, duties, and programs of the
NHI. This is the same as current law, except
that subsection (b)(1)(B) expands current law
to acknowledge that the Institute’s pro-
grams with industry are growing, and that
the Institute administers education, as well
as training programs.

Set-Aside; Federal Share: Subsection (b)(2)
directs that not more than1⁄4 of 1 percent of
all funds apportioned to a State under
104(b)(3) for the surface transpor-
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tation program shall be available for the
State transportation agencies’ payment for
up to 80 percent of the cost of their employ-
ees’ educational expenses. This is similar to
current law at 23 U.S.C. § 321(b), but raises
the percentage of set-aside funds from 1/16 of
1 percent.

Federal Responsibility: Subsection (b)(3)
permits education and training of Federal,
State, and local highway employees be pro-
vided (A) by the Secretary at no cost; or (B)
by the State through grants, cooperative
agreements, and contracts; except that pri-
vate agencies, international entities, and in-
dividuals shall pay the full cost of education
and training unless the Secretary determines
a lower cost to be in the best interest of the
United States. This is similar to current law,
but subsection (b)(3)(A) is expanded to apply
to all training the current provision that
training in ‘‘those subject areas which are a
Federal Programs Responsibility’’ may be
provided without charge to States and local
government. Subsection (b)(3)(B) allows edu-
cation and training to be paid by the State
through cooperative agreements, in addition
to grants and contracts, and adds inter-
national entities to those that must pay the
full cost of education and training. An added
clause allows the Secretary to reduce
charges to private agencies, international
entities, or individuals when in the U.S. in-
terest to do so. The Secretary shall use this
authority very sparingly, and any reduction
in costs should be done only upon strong jus-
tification that such reduction is in the na-
tional interest, such as in conjunction with
NAFTA.

Training Fellowships; Cooperation: Sub-
section (b)(4) authorizes the Institute to en-
gage in all phases of contract authority, in-
cluding the granting of training fellowships,
independently or in cooperation with other
entities. This is the same as current law at
23 U.S.C. § 321(d).

Collection of Fees: Subsection (b)(5)(A)
through (C) describes the Institutes collec-
tion of fees, including limitations, persons
subject to fees, and the amount of fees al-
lowed. This is the same as current law at 23
U.S.C. § 321(e).

Funds: Subsection (b)(6) authorizes funds
to support the NHI from the Highway Trust
Fund in the amount of $8,000,000 for each of
fiscal years 1998 through 2000, and $14,000,000
for each of fiscal years 2001, 2002, and 2003.

Contract Authority: Subsection (b)(7) de-
fines the applicability of title 23 to funds,
providing contract authority for this pro-
gram. This is a revision of current law.

Contracts: Under subsection (b)(8), the pro-
vision of section 3709 of the Revised Statutes
shall not be applicable to contracts or agree-
ments made under this section. This is simi-
lar to current law at 23 U.S.C. § 321(g).

DWIGHT DAVID EISENHOWER TRANSPORTATION

FELLOWSHIP PROGRAM

Subsection (c) law is currently at 23 U.S.C.
§ 307(a)(1)(C)(ii).

General Authority: Subsection (c)(1) allows
the Secretary to make grants for research
fellowships for any purpose for which re-
search, technology, or capacity building is
authorized by this section. This is the same

as current law, but adds references to tech-
nology and capacity building.

Subsection (c)(2) provides for the imple-
mentation of the Eisenhower Transportation
fellowship for the purpose of attracting
qualified students to the field of transpor-
tation. Further, fellowships are to be offered
at the junior through postdoctoral levels of
college education, and recipients must be
U.S. citizens. This is similar to current law,
but provides for the implementation of the
fellowship, rather than establishment and
implementation. The program’s purpose is to
attract students to the general field of trans-
portation, rather than specifically attracting
transportation engineering and research stu-
dents. Reference to proposed funding level
has been cut, and students eligible for the
fellowships have been defined as those U.S.
citizens in their junior through postdoctoral
levels of college.

Funding: Subsection (c) also authorizes
$2,000,000 from the Highway Trust Fund for
each of fiscal years 1998 through 2003, and
provides contract authority for such pro-
gram.

TECHNOLOGY IMPLEMENTATION PARTNERSHIPS

This provision sets forth, as a separate
subsection, language that is similar to 23
U.S.C. § 307(b)(2) that essentially provides for
continued support of efforts to implement
the products of the Strategic Highway Re-
search Program and to begin to address the
new technical innovations coming out of the
Long-Term Pavement Performance program.

Authority: Subsection (d)(1) directs the
Secretary to continue close partnerships es-
tablished through the Strategic Highway Re-
search Program and administer a program to
move technology and innovation into com-
mon practice.

Subsection (d)(2)(A) through (D) authorizes
the Secretary to make grants and enter into
cooperative agreements and contracts to fos-
ter alliances and support efforts to bring
about technical change in high-payoff areas
through defined approaches.

Funding: Subsection (d) also authorizes
$11,000,000 per fiscal year out of the Highway
Trust Fund for each of fiscal years 1998
through 2003 to carry out this section.

Sec. 6006. Long-Term Pavement Performance
and Advanced Research

This section sets forth a new, revised sec-
tion continuing and revising the Long Term
Pavement Performance (LTPP) program cur-
rently codified at 23 U.S.C. § 307(b)(3), and es-
tablishes a new Advanced Research program.

Authority: Subsection (a)(1) directs the
Secretary to continue the LTPP, now at the
mid-point of its 20-year schedule, to comple-
tion.

Grants, Cooperative Agreements, and Con-
tracts: Subsection (a)(2) identifies elements
of the program for which procurement ar-
rangements may be initiated.

Funding: Subsection (a)(3) and (4) provide
for funding the program from the Highway
Trust Fund at $15,000,000 each of fiscal years
1998 through 2003.

Advanced Research; Authority: Subsection
(b)(1) requires the Secretary to establish a
program to address longer-term, higher-risk
research.

Subsection (b)(2) identifies, but does not
limit, areas for advanced research.

Funding: Subsection (b)(3) funds the pro-
gram at $10,000,000 for each of fiscal years
1998 through 2000, and $20,000,000 for each of
fiscal years 2001 through 2003, from the High-
way Trust Fund.

Sec. 6007. State Planning and Research Program
(SP&R)

This section sets forth a new section in
title 23, which incorporates, with revisions,
subsection 307(c) of title 23, United States
Code.

Subsection (a)(1) defines the general rule,
which directs that 2 percent of the funds ap-
portioned for the National Highway System,
congestion management and air quality im-
provement program, surface transportation
program, Interstate reimbursement, Inter-
state maintenance, and highway bridge re-
placement and rehabilitation programs for
each fiscal year of the period of authoriza-
tion be available for expenditure by the
State transportation agency for specified
purposes. Language has been added to cor-
rect an oversight in ISTEA that resulted in
SP&R funds not being set aside from the
Interstate reimbursement program which re-
placed the Interstate construction program
from which SPR funds were previously set
aside.

Subsection (a)(1) of this section makes
SP&R funding available for engineering and
economic surveys, same as current law.

Subsection (a)(2) makes SP&R funding
available for metropolitan, statewide and
non-metropolitan planning, including plan-
ning for highway, public transportation, and
intermodal transportation systems. It re-
vises current law by adding metropolitan
and non-metropolitan planning, which is a
technical change because these funds are
currently eligible for planning and research
for these areas.

Subsection (a)(3) makes SP&R funding
available for development and implementa-
tion of management systems, similar to cur-
rent law, with added reference to section 303
of title 23 where the management systems
are described.

Subsection (a)(4) makes SP&R funding
available for studies of the economy, safety,
and convenience of highway, public transpor-
tation, and intermodal transportation usage,
same as current law.

Subsection (a)(5) makes SP&R funding
available for necessary studies, research, de-
velopment, and technology transfer activi-
ties. It is similar to existing law, with revi-
sions to clarify that States may use SP&R
funds to support training on engineering
standards and construction materials, in-
cluding evaluation and accreditation of in-
spection and testing of engineering stand-
ards and construction materials.

Subsection (b) requires minimum expendi-
tures on research, development, and tech-
nology transfer activities of not less than 25
percent of the apportioned funds, unless the
State certifies otherwise to the Secretary
and the Secretary accepts such certification.
It also includes an exemption for SP&R re-
search funds from the assessment under the
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Small Business Research and Development
Act (Public Law 102–564).

Subsection (c) requires that the Federal
share shall be 80 percent with discretion for
the Secretary to adjust the non-Federal
share if it is in the interests of the Federal-
aid highway program, same as existing law.

Subsection (d) requires that, while the
SP&R funds are derived from those program
apportionments to each State specified in
subsection (a)(1), the Secretary shall com-
bine and administer the funds as single fund.
Sec. 6008. Use of BIA Administrative Funds

This section corrects a section reference.
PART B—INTELLIGENT TRANSPORTATION

SYSTEMS ACT OF 1997

Sections 6051–6058 replace the sections
6051–6059 of Title VI, Part B of the Inter-
modal Surface Transportation Efficiency Act
of 1991 (‘‘ITS Act of 1991’’), Public Law 102–
240. Reference is made to provisions of these
sections which are being retained, modified,
or deleted.
Section 6051. Short title and Preamble

Subsection 6051(b) designates the name of
title VI as the Intelligent Transportation
systems Act of 1997 (ITS Act).

Subsection 6051(b) sets forth the purpose of
the ITS Act of 1997: to provide for acceler-
ated deployment of proven technologies and
concepts and increased Federal commitment
to improving surface transportation safety.
Section 6052. Definitions: Conforming Amend-

ment
Consistent with new program directions,

the definitions in section 6058 of the ITS Act
of 1991 are continued and expanded to add
the following newly-defined terms: Intel-
ligent Transportation Infrastructure, Na-
tional Architecture, NHS (National Highway
System), National Program Plan, CVO (Com-
mercial Vehicle Operations), CVISN (Com-
mercial Vehicle Information Systems and
Networks), ARTS (Advanced Rural Transpor-
tation Systems), and ITS Collision Avoid-
ance Systems. This section also amends
ISTEA to strike part B of title VI.
Section 6053. Scope of Program

Subsection 6053(a) in part extends the ex-
piring provisions of the ITS Act of 1991 with
respect to research, development and oper-
ational testing of intelligent transportation
systems (ITS), and in part adds a new focus
on deployment.

Subsection 6053(b) restates and updates the
goals and related authorities of the ITS Act
of 1991. The changes make explicit the exist-
ing authorities in titles 23 and 49 of the Unit-
ed States Code under which broad ITS pro-
gram goals, including research and provision
of technical and financial assistance, may be
undertaken as part of the general programs.
The subsection restates program goals to re-
flect current priorities, including optimizing
existing facilities to meet future transpor-
tation needs, emphasizing safety, improving
the economic efficiency of surface transpor-
tation systems, improving public accessibil-
ity to goods and services, and developing
standards and protocols.
Section 6054. General Authorities and Require-

ments
Subsection 6054(a) modifies the provisions

of the ITS Act of 1991 which seeks to foster
cooperation between State and local govern-
ments and the private sector by increasing
the emphasis on the widespread deployment
of intelligent transportation systems (ITS),
while continuing Federal leadership in re-
search and technical assistance. A reference
to involving Historically Black Colleges and
Universities and other Minority Institutions
of Higher Education in work undertaken by
the program is added.

Subsection 6054(b) restates and extends the
ITS Act of 1991 by directing the Secretary

not only to continue to develop and imple-
ment national standards and protocols but
also to act to secure permanent spectrum al-
location for Dedicated Short Range Commu-
nications, recognizing the importance of en-
suring availability of a common vehicle-to-
wayside wireless communications capability
for ITS applications.

Subsection 6054(c) directs the Secretary to
provide independent and objective evalua-
tion of field and related operational tests in
order to ensure credible results and avoid ac-
tual or apparent conflicts-of-interest.

Subsections 6054(d) and 6054(e) continue the
provisions of the ITS Act of 1991 as they re-
late to the Information Clearinghouse and
Advisory Committees.

Subsection 6054(f) is added to make explicit
the authority of States and eligible local en-
tities to utilize funds authorized under cer-
tain existing sections of titles 23 and 49 of
the United States Code to carry out imple-
mentation, modernization and operational
activities involving intelligent transpor-
tation infrastructure and systems as main-
stream program activities.

Subsection 6054(g) is added to require con-
formity with the National Architecture and
ITS-related standards and protocols. It is en-
visioned that the Secretary will establish on
an annual basis which standards and proto-
cols are required to be used. This subsection
also provides an exception from this require-
ment for DOT-sponsored research project, to
enable the Department to explore and test a
wide range of activities, including non-con-
forming approaches.

Subsection 6054(h) seeks to assure that
flexibility provided under NEXTEA to allow
Federal-aid funding of operations and main-
tenance costs for ITS projects is effectively
used by requiring life-cycle cost analyses
when Federal funds are to be used to reim-
burse operations and maintenance costs and
the estimated initial cost of the project to
public authorities exceeds $3,000,000.

Subsection 6054(i) directs the Secretary to
develop guidance and technical assistance on
appropriate procurement methods for ITS
projects, including innovative and non-tradi-
tional methods.
Section 6055. ITS National Program Plan, Imple-

mentation and Report to Congress
Subsection 6055(a) mandates the updating

of the ITS National Program Plan on an as-
needed basis, and details the scope of the
Plan, which reflects a new focus on deploy-
ment and monitoring, development of stand-
ards, and achieving desired surface transpor-
tation system performance levels.

Subsection 6055(b) provides for accelerated
development and operational testing, in co-
operation with industry, of demonstration
advanced vehicle control systems and, in
particular, for equipping one or more fleets
for field evaluations of safety benefits and
user acceptance by 2002.

Subsection 6055(c) requires an implementa-
tion report on the National Program Plan no
later than one year after the date of the en-
actment of the ITS Act of 1997 and biennially
thereafter. Two reports on the Nontechnical
Constraints to the deployment of intelligent
transportation systems called for by the ITS
Act of 1991 have been completed and future
updates can be incorporated as part of the
National Program Plan Report, therefore
separate reports on these issues are discon-
tinued.
Section 6056. Technical, Training, Planning, Re-

search and Operational Testing Project As-
sistance

Subsection 6056(a) permits the Secretary to
provide technical assistance, including train-
ing, to state and local government agencies
interested in effectively considering, plan-
ning, implementing, operating, and main-

taining ITS technologies and services. Tech-
nical assistance may include guidance on in-
corporating ITS into Statewide and metro-
politan area transportation plans, revising
State and local laws and ordinances to en-
able ITS services, use of innovative financ-
ing and acquisition strategies, and a wide
range of other activities designed to assist
State and local government agencies to ef-
fectively deploy ITS in an integrated, inter-
operable fashion.

Subsection 6056(b) authorizes the Secretary
to provide financial assistance and technical
support for planning and consideration of
metropolitan and statewide ITS operations
and management issues.

Subsection 6056(c) continues eligibility of
commercial vehicle regulatory agencies,
traffic management entities, independent
authorities, and other entities contracted by
a State or local agency for ITS project work,
to receive Federal assistance under this part.

Subsection 6056(d) ties operational testing
to specific national research objectives and
authorizes the Secretary to provide funding
to Federal agencies as well as to non-Federal
entities, including HBCU’s and other Minor-
ity Institutions of Higher Education. The
Secretary is to provide highest priority to
projects that (A) contribute to the goals of
the National Program Plan under Sec. 6055,
(B) will minimize the relative percentage
and total amount of Federal contributions,
(C) conform to the National Architecture
and ITS standards and protocols, (D) empha-
size collision avoidance products, (E) dem-
onstrate innovative public-private
partnering arrangements, and (F) validate
the effectiveness of ITS in enhancing the
safety and efficiency of surface transpor-
tation in both rural and metropolitan areas.
Section 6057. Applications of Technology

Subsection 6057(a) discontinues the des-
ignated IVHS Corridors Program and re-
places it with one-time, limited-term ITI De-
ployment Incentives to promote deployment
of integrated, multi-modal transportation
systems throughout the Nation. Currently
designated Priority Corridors are eligible for
the Deployment Incentives Program. In met-
ropolitan areas, the funding provided under
this section would be used primarily to fund
activities designed to integrate existing in-
telligent transportation infrastructure ele-
ments or those installed with other sources
of funds, including Federal-aid funds. For
commercial vehicle projects and projects
outside metropolitan areas, funding provided
under this section could be used to also in-
stall, as well as integrate, intelligent trans-
portation infrastructure elements.

Subsection 6057(b) establishes priorities for
funding projects under this section. At least
25 percent of the funds made available are to
be allocated for implementation of border
crossing applications and commercial vehi-
cle information systems; and at least 10% is
to be made available for ITI deployment out-
side metropolitan areas. Projects are to ac-
celerate deployment and commercialization
of ITS, realize the benefits of regionally in-
tegrated, intermodal applications, including
commercial vehicle operations and elec-
tronic border crossing applications, and dem-
onstrate innovative approaches to over-
coming nontechnical constraints.

Subsection 6057(c) mandates that projects
designated for funding under this section
shall (1) contribute to national goals out-
lined in the ITS National Program Plan, (2)
demonstrate through written agreements a
commitment to cooperation among public
agencies, multiple jurisdictions and the pri-
vate sector, (3) demonstrate commitment to
a comprehensive plan of fully integrated ITS
deployment in accordance with the national
ITS architecture and established ITS stand-
ards and protocols, (4) be part of approved
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State and metropolitan plans for transpor-
tation and air quality implementation, (5)
catalyze private investment and minimize
Federal contributions under this section, (6)
include a sound financial plan for continued
long-term operations and maintenance,
without continued reliance on Federal ITS
funds, and (7) demonstrate the capability or
planned acquisition of capability to effec-
tively operate and maintain the systems im-
plemented.

Subsection 6057(d) establishes annual
award funding limitations as follows: $15
million per metropolitan area; $2 million per
rural project; $5 million per CVISN project;
and no more than $35 million within any
State.
Section 6058. Funding

The requirement for reports in section 6058
of the ITS Act of 1991 has been fulfilled and
is not extended.

Section 6058 authorizes funding and pro-
vides under contract authority for fiscal
years 1998 through 2003:

(1) subsection 6058(a), for the ITI Deploy-
ment Incentives Program, $100 million per
year from the Highway Trust Fund for fiscal
years 1998–2003;

(2) subsection 6058(b) for ITS Research and
Program Support Activities - $96 million per
year from the Highway Trust Fund for fiscal
years 1998–2000, $130 million per year there-
after.

Of the funds made available for Research
and Program Support Activities, the Sec-
retary should use $25 million for purposes of
6055(b) (demonstration and evaluation of in-
telligent vehicle systems).

These replace the requirements of the ITS
Act of 1991 under which 5 percent of the
funds were to be available only for high-risk
innovative tests with significant potential to
accomplished long-term goals, which did not
attract substantial non-Federal commit-
ments.

Subsection 6058(c) continues the limitation
in the ITS Act of 1991 that the Federal share
on account of activities carried out under
this part shall not exceed 80 percent of the
cost of the activities, except that the Sec-
retary may waive this limit for innovative
activities under subsection 6058(b). In addi-
tion, the Federal share payable under the
new Deployment Incentives Program in sub-
section 6058(a) is limited to 50 percent of the
project cost, although the matching funds
can include funds from other Federal
sources. Subsection 6058(c) also provides
that, for long range research activities with
private entities concerning the demonstra-
tion of integrated intelligent vehicle sys-
tems under subsection 6055(b) of this part,
the Federal share is limited to 50 percent of
project costs.

Subsection 6058(d) extends an expiring pro-
vision of the ITS Act of 1991 confirming ap-
plicability of title 23 to funds authorized
under this part, and providing that the funds
authorized under this part shall remain
available for obligation for a period of 3
years after the last day of the fiscal year for
which such funds were authorized.

TITLE VII—REVENUE

Sec. 7001. Short Title: Amendment of 1986 Code
This section designates this title as the

Surface Transportation Revenue Act of 1997
and provides that references in this title to
a section or other provision are references to
the Internal Revenue Code of 1986 (title 26,
United States Code).
Sec. 7002. Extension of Highway Related Use

Taxes, Exemptions, and Trust Fund
This section provides a 6-year extension,

through September 30, 2005, of Highway
Trust Fund fuel taxes at their current rates:
18.3 cents per gallon for gasoline and special

fuel and 24.3 cents per gallon for diesel fuel.
Truck related taxes—heavy vehicle use tax,
truck tire tax, and retail tax on heavy
trucks and trailers are also extended at their
current rates.

All existing refunds and exemption provi-
sions are extended through September 30,
2005. These include reduced rates for inter-
city bus fuel, gasohol, and other alcohol
fuels. The exemption provision for gasohol
and other alcohol fuels were extended so that
their expiration dates would conform with
all other fuel tax provisions. Note that most
refund or exemption provisions such as farm
gasoline, off-road business gasoline, non-
highway diesel fuel, transit use, and State
and local government use have no expiration
dates and do not require extension.

Authority for the transfer from the general
fund to the Highway Trust Fund of amounts
equivalent to the Highway Trust Fund share
of the highway fuel and truck taxes is ex-
tended through September 30, 2005. Amounts
equivalent to tax liabilities incurred before
October 1, 2005, may be transferred into the
Trust Fund through June 30, 2006.

Authorization to expend funds from the
Highway Trust Fund for to meet obligations
incurred authorized in National Economic
Crossroads Transportation Efficiency Act of
1997 or earlier highway authorization acts is
extended through September 30, 2003.

The provision for charging the Highway
Trust Fund for its share of fuel tax refunds
and credits and for all truck tax refunds and
credits is extended through June 30, 2006.

Transfers of receipts from motorboat fuel
taxes to the Aquatic Resources Trust Fund
and the Land and Water Conservation Fund
are extended through September 30, 2003.

Subsection (c) of this section amends the
Internal Revenue Code to eliminate section
9511, which establishes the National Rec-
reational Trails Trust Fund. While section
9511 was enacted in 1991, no funds have ever
been credited to this fund. Therefore this
legislation has been stricken as unnecessary.

Subsection (d) addresses the use of motor-
boat fuel taxes transferred from the Highway
Trust Fund to the Boat Safety Account
(BSA) in the Aquatic Resources Trust Fund,
which provides funds for the State Rec-
reational Boating Safety grant program ad-
ministered by the Coast Guard. The statu-
tory authority for making expenditures from
the BSA, which expires March 31, 1998, is ex-
tended to October 1, 2004.

For fiscal year 1998, the amount that would
be transferred into the BSA is $35,000,000.
This assumes that $20,000,000 will be fur-
nished under the Clean Vessel Act for Fiscal
Year 1998, for a total of $55,000,000. There-
after, the amount of motorboat fuel taxes
transferred to the BSA would be $55,000,000,
annually.

Under the legislation, the entire amount
transferred would be available for expendi-
ture to carry out the State Recreational
Boating Safety grant program. Permanent
budget authority is provided, so that the
amounts transferred each year are available
without further appropriation.

Currently, one-half of the amount trans-
ferred each year to the Boat Safety Account
is available for expenditures of the Coast
Guard for recreational boating safety serv-
ices. The conforming amendment would
strike this distribution formula.

Subsection (e) makes a necessary technical
amendment of section 4041(a)(1)(D)(i) to pre-
serve the existing 1999 expiration date for
motorboat diesel fuel taxes. Without this
amendment, the changes made to extend
highway taxes in section 4081 of the Code
would, due to a cross-reference, inadvert-
ently extend the motorboat diesel fuel tax as
well.

Sec. 7003. Commuter Benefit
26 U.S.C. section 132(f) exempts up to $165

per month for parking and up to $65 per
month for transit benefits or commercial
vanpool services from Federal and most
State income and payroll taxes, provided the
employer offers only these benefits and noth-
ing else, such as taxable cash salary, in lieu
of the benefit. To qualify for the exemption,
parking must be provided by the employer,
either accepted or not by the employee, with
no other options, including any taxable op-
tions. This amendment would limit the
choice to parking or other taxable com-
pensation.
Sec. 7004. Mass Transit Account

Section 7004 would amend 26 U.S.C. section
9503(e) to extend the Mass Transit Account
through September 30, 2003, and to permit
funding of all eligible purposes under the
Federal Transit assistance program, not just
capital projects, to receive funding from the
Mass Transit Account. In addition, it would
change the test of Mass Transit Account li-
quidity to the same test as is applied to the
Highway Account. At present the Mass Tran-
sit Account must meet a more stringent
test.
Sec. 7005. Motor Vehicle Safety and Cost Sav-

ings Programs
This section provides for Highway Trust

Fund expenditures for qualified projects and
for motor vehicle safety and cost savings
programs.
Sec. 7006. General Fund Transfers for Transpor-

tation-Related Programs in Fiscal Years
1998–2003

This section sets forth directions to the
Secretary of the Treasury to transfer
amounts from the Highway Trust Fund
(other than the Mass Transit Account) to the
general fund as reimbursement for annual
appropriations made for selected transpor-
tation-related programs. The amount
transfered each year would equal the amount
that Congress appropriates for the listed ac-
counts (transportation-related portion only).
The programs involved are: Department of
Energy, ‘‘Energy Conservation’’ account; De-
partment of the Interior, U.S. Park Service,
‘‘Construction’’ account; Department of the
Interior, Bureau of Indian Affairs, ‘‘Con-
struction’’ account; Department of Agri-
culture, U.S. Forest Service, ‘‘Reconstruc-
tion and Construction’’ account, Department
of Agriculture, U.S. Forest Service, ‘‘Na-
tional Forest System’’ account; Department
of Housing and Urban Development, ‘‘Com-
munity Development Block Grant’’; Environ-
mental Protection Agency, ‘‘Environmental
Programs and Management’’ account; Appa-
lachian Regional Commission, ‘‘Appalachian
Regional Commission’’ account; and costs
associated with the procurement of Federal
Alternative Fuels Acquisition.

The consolidated annual amounts sought
by the President’s FY 1998 Budget Request
for transportation-related portions of these
programs are: FY98—$646 million; FY99—$583
million; FY00—$583 million; FY01—$467 mil-
lion; FY02—$467 million; FY03—$467 million.

TITLE VIII—RAIL PASSENGER PROGRAMS

Sec. 8001. Authorization of Appropriations
This section revises section 24104 of the

title 49, United States Code, which author-
izes appropriations to support the various
activities undertaken by Amtrak. Sub-
section (a) authorizes appropriations for Am-
trak’s operating grants for fiscal years 1998
through 2003 which will be derived from the
Highway Trust Fund (other than from the
Mass Transit Account). These authorizations
reflect decreasing Federal financial support
for Amtrak’s operating expenses. After 2001,
the operating grant would no longer be avail-
able to offset Amtrak’s operating losses
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other than for certain payments into the
railroad retirement and railroad unemploy-
ment trust fund.

Subsection (b) authorizes appropriations
for Amtrak’s capital programs (including the
Northeast Corridor Improvement Project) in
the amount of $423,450,000 for each of the fis-
cal years 1998 through 2003. Capital grant
funds would also be derived from the High-
way Trust Fund (other than the Mass Tran-
sit Account). Sufficient capital funding is a
key component of Amtrak’s program to
eliminate its dependence on Federal operat-
ing subsidies after fiscal year 2001.

Subsection (c) contains a new authoriza-
tion for supplemental capital funding which
represents additional capital funding that
would be made available to Amtrak through
the Secretary if the Secretary determines
that Amtrak is managing the corporation so
as to operate within available resources, in-
cluding revenues, state, local and private
sector contributions, and Federal operating
subsidies (in the years for which a Federal
operating subsidy is authorized). The pur-
pose of this program is to provide a strong
incentive for Amtrak to take the necessary
actions to reduce spending, increase reve-
nues and operate in the most efficient and ef-
fective manner. Amtrak could use the sup-
plemental capital funding to continue to
make improvements in the capital plant.
The availability of the supplemental capital
funding would be tied to two specific tests.
For the first year of the program, fiscal year
1999, the funding would become available
only if the Secretary determined that Am-
trak has taken specific and measurable ac-
tions to reduce expenses and increase reve-
nues consistent with a plan to achieve the
operating subsidy reductions contemplated
by the authorizations for operating expenses
included in subsection (a) above. For fiscal
years 2000–2003, the test would involve a de-
termination, based upon a report from Am-
trak’s independent auditor, that during the
penultimate fiscal year, Amtrak’s revenues
plus the amount of operating assistance au-
thorized for that year equals or exceeds Am-
trak’s operating expenses for that year.
Therefore, the test of whether Amtrak re-
ceives the funds in fiscal year 2000 would be
based upon its performance in fiscal year
1998. This two year lag is made necessary be-
cause of the cycle of the appropriations proc-
ess. Fiscal year 1998 would be the last year
for which complete financial records are
available during the consideration of the fis-
cal year 2000 budget request by the President
and the Congress.

Subsection (d) provides an avenue for de-
termining the appropriate expenditures that
are included within the definition of capital
investment. With the exception of the inclu-
sion of specific statutory authority to use
capital funds to cover debt service associated
with long-term capital investments, the
terms ‘‘operating expenses’’ and ‘‘capital in-
vestments’’ are to be defined and applied by
Amtrak and the Secretary in a manner con-
sistent with the traditional practices of the
railroad industry as provided for in the find-
ings of the Financial Accounting Standards
Board.

Subsection (e) provides contract authority
for the Amtrak operating, railroad retire-
ment/unemployment payments, capital in-
vestment, and supplemental capital invest-
ment accounts by specifically providing that
the approval by the Secretary of a grant or
contract with funds made available for Am-
trak is to be deemed a contractual obligation
of the United States.

Subsection (f) provides that appropriated
amounts remain available until expended.

Subsection (g) states that funds provided
to Amtrak for intercity rail passenger serv-
ice may not be used to fund operating losses

for rail freight services or commuter rail
services.

Mr. MOYNIHAN. Mr. President, I rise
with my colleague from Rhode Island,
Mr. CHAFEE, to introduce the Clinton
administration’s legislation to re-au-
thorize the Intermodal Surface Trans-
portation Efficiency Act of 1991, or
ISTEA.

I applaud the administration’s pro-
posal as a sincere effort to reauthorize
ISTEA under the principles of inter-
modalism, environmental protection,
sound community planning, and safety,
that have made this innovative trans-
portation act work so well these past 6
years. I do not agree with all of the de-
tails of administration plan—the for-
mulas used to distribute funds to each
State based on the Federal fuel taxes
collected in that State are an unfortu-
nate departure from the need-based for-
mulas in all other Federal programs.
The President’s proposal, however, pre-
serves the basic ISTEA framework and
represents a good starting point as we
begin considering the reauthorization
of ISTEA.

I also intend to join with a bipartisan
group of colleagues later this month to
introduce our own proposal to re-au-
thorize ISTEA. This proposal would re-
authorize the key provisions of
ISTEA—which was crafted to promote
intermodal, economically efficient, and
environmentally sound incentives in
Federal transportation policy—through
more fully needs-based formulas.

ISTEA has worked, and its reauthor-
ization will be more important for the
economy than any other transpor-
tation bill since the Federal-Aid High-
way Act of 1956. Our goal should be now
to make a good law better.

By Mr. KERRY (for himself and
Mr. KENNEDY):

S. 469. A bill to designate a portion of
the Sudbury, Assabet, and Concord
Rivers as a component of the National
Wild and Scenic River System; to the
Committee on Energy and Natural Re-
sources.

SUDBURY, ASSABET, AND CONCORD WILD AND
SCENIC RIVERS ACT

Mr. KERRY. Mr. President, I am
pleased to join with the senior Senator
from Massachusetts, Senator KENNEDY,
in introducing the Sudbury, Assabet
and Concord [SuAsCo] Wild and Scenic
Rivers Act. Congressman MARTY
MEEHAN will introduce the companion
bill today in the House. His bill will be
cosponsored by the entire Massachu-
setts delegation as well as colleagues
from New Hampshire and Connecticut.

The Sudbury, Assabet, and Concord
Rivers area is rich in history and lit-
erary significance. It has been the loca-
tion of many historical events, most
notably the Battle of Concord in the
Revolutionary War, that gave our
great Nation its independence. The
Concord River flows under the North
Bridge in Concord, MA where, on April
18, 1775, colonial farmers fired the leg-
endary ‘‘shot heard around the world’’
which signaled the start of the Revolu-
tionary War.

In later years, this scenic area was
also home to many of our literary he-
roes including Ralph Waldo Emerson,
Henry David Thoreau, and Louisa May
Alcott; their writing often focused on
these bucolic rivers. Thoreau spent
most of his life in Concord, MA where
he passed his days immersed in his
writing and enjoying the natural sur-
roundings. He spoke of the Concord
River when he wrote ‘‘the wild river
valley and the woods were bathed in so
pure and bright a light as would have
waked the dead, if they had been slum-
bering in their graves, as some suppose.
There needs no strong proof of immor-
tality.’’ This area was held close to
many an author’s heart. It was a place
of relaxation and inspiration for many.

The SuAsCo bill would amend the
Wild and Scenic Rivers Act to include
a 29-mile segment of the Assabet, Con-
cord, and Sudbury Rivers. Based on a
report authorized by Congress in 1990
and issued by the National Park Serv-
ice in 1995, these river segments were
determined worthy of inclusion in the
Wild and Scenic Rivers Program. In its
report, the SuAsCo Wild and Scenic
Study Committee showed that this
area has not only the necessary scenic,
recreational and ecological value, but
also the historical and literary value to
merit the wild and scenic river designa-
tion. All eight communities in the area
traversed by these river segments are
supporting this important legislation.

Our legislation is of minimal cost to
the Federal Government, but by using
limited Federal resources we can lever-
age significant local and State effort.
Provisions in the bill limit the Federal
Government’s contribution to just
$100,000 annually, with no more than a
50 percent share of any given activity.
This is a concept that merits the sup-
port of Congress. Should our bill be-
come law, the SuAsCo River Steward-
ship Council, in cooperation with Fed-
eral, State, and local governments
would manage the land.

We now have the opportunity to pro-
tect the precious 29-mile section of the
Assabet, Sudbury, and Concord Rivers.
This area is not only rich in ecological
value but also in historical and literary
value. I urge my colleagues to support
this bill and through it to preserve this
wild river valley for the enjoyment and
instruction of all who live and work
there, for visitors from throughout the
Nation and, perhaps most importantly,
for generations yet to come.

Mr. KENNEDY. Mr. President, it is a
privilege to join Senator KERRY today
in sponsoring legislation to designate a
29-mile segment of the Sudbury,
Assabet, and Concord Rivers in Massa-
chusetts as a component of the Na-
tional Wild and Scenic Rivers System.
This proposal has the bipartisan sup-
port of the full Massachusetts congres-
sional delegation—Congressmen MAR-
TIN T. MEEHAN, JOHN F. TIERNEY, ED-
WARD J. MARKEY, J. JOSEPH MOAKLEY,
JOSEPH P. KENNEDY II, WILLIAM D.
DELAHUNT, RICHARD E. NEAL, JAMES P.
MCGOVERN, BARNEY FRANK, and JOHN
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W. OLVER—as well as Representatives
CHRISTOPHER SHAYS and NANCY L.
JOHNSON of Connecticut and CHARLES
F. BASS and JOHN E. SUNUNU of New
Hampshire, who are introducing an
identical bill in the House of Rep-
resentatives today.

The Sudbury, Assabet, and Concord
Rivers have witnessed many important
events in the Nation’s history. Stone’s
Bridge and Four Arched Bridge over
the Sudbury River date from pre-Revo-
lutionary War days. On Old North
Bridge over the Concord River, the
‘‘shot heard ’round the world’’ was
fired on April 19, 1775, to begin the Rev-
olutionary War. At Lexington and Con-
cord, the colonists began their armed
resistance against British rule, and the
first American Revolutionary War sol-
diers fell in battle.

In the nineteenth century, the Sud-
bury, Assabet, and Concord Rivers
earned their lasting fame in the works
of Ralph Waldo Emerson, Nathaniel
Hawthorne, and Henry David Thoreau,
all of whom lived in this area and spent
a great deal of time on the rivers. Em-
erson cherished the Concord River as a
place to leave ‘‘the world of villages
and personalities behind, and pass into
a delicate realm of sunset and moon-
light.’’

Hawthorne wrote ‘‘The Scarlet Let-
ter’’ and ‘‘Mosses from an Old Manse’’
in an upstairs study overlooking the
Concord River. He also enjoyed boating
on the Assabet River, of which he said
that ‘‘a more lovely stream than this,
for a mile above its junction with the
Concord, has never flowed on Earth.’’

Thoreau delighted in long, solitary
walks along the banks of the rivers
amidst the ‘‘straggling pines, shrub
oaks, grape vines, ivy, bats, fireflies,
and alders,’’ contemplating humanity’s
relationship to nature. His journals de-
scribing his detailed observations of
the flora and fauna in the area have in-
spired poets and naturalists to the
present day, and helped to give birth to
the modern environmental movement.
By protecting the rivers, a future Tho-
reau, Emerson, or Hawthorne may one
day walk along their shores and gain
new inspiration from these priceless
natural resources.

In 1990, Congress authorized the Na-
tional Park Service to issue a report to
determine whether the three rivers are
eligible for designation as wild and sce-
nic rivers. Under the National Park
Service’s guidelines, a river is consid-
ered eligible for the designation if it
possesses at least one ‘‘outstanding re-
markable resource value.’’ In fact, the
three rivers were found to possess five
outstanding resource values—scenic,
recreational, ecological, historical, and
literary. The report also concluded
that the rivers are suitable for designa-
tion based upon the existing local pro-
tection of their resources and the
strong local support for their preserva-
tion.

Our bill will protect a 29-mile seg-
ment of the Sudbury, Assabet, and
Concord Rivers that runs through or

along the borders of eight Massachu-
setts towns—Framingham, Sudbury,
Wayland, Concord, Lincoln, Bedford,
Carlisle, and Billerica. A River Stew-
ardship Council will be established to
coordinate the effort of all levels of
government to strengthen protections
for the river and address future threats
to the environment. The legislation
also requires at least a one-to-one non-
Federal match for any Federal expendi-
tures, and contains provisions which
preclude Federal takings of private
lands. It is designed not to result in
any additional Federal regulatory bur-
den to private property owners along
the protected river segments.

Thoreau wrote in 1847 that rivers
‘‘are the constant lure, when they flow
by our doors, to distant enterprise and
adventure* * * . They are the natural
highways of all nations, not only level-
ling the ground and removing obstacles
from the path of the traveller, but con-
ducting him through the most interest-
ing scenery.’’ Standing on the banks of
the Sudbury, Assabet, and Concord
Rivers, as Thoreau often did, citizens
today gain a greater sense of the ebb
and flow of the Nation’s history and
enjoy the benefit of some of the most
beautiful scenery in all of America. I
urge my colleagues to support this leg-
islation, so that these three proud riv-
ers will be protected for the enjoyment
and contemplation of future genera-
tions.

By Mr. ROTH (for himself and
Mr. MOYNIHAN):

S. 470. A bill to amend the Internal
Revenue Code of 1986 to make a tech-
nical correction relating to the depre-
ciation on property used within an In-
dian reservation; to the Committee on
Finance.

TECHNICAL CORRECTION LEGISLATION

Mr. ROTH. Mr. President, today I
rise on behalf of Senator MOYNIHAN and
myself to introduce a bill that would
correct a technical error originally
contained in the Omnibus Budget Rec-
onciliation Act of 1993. Specifically,
the bill would correct the definition of
the term ‘‘Indian reservation’’ under
section 168(j)(6) of the Internal Revenue
Code. This definition of the term ‘‘In-
dian reservation’’ applies for purposes
of determining the geographic areas
within which businesses are eligible for
special accelerated depreciation (sec.
168(j)) and the so-called Indian employ-
ment tax credit (sec. 45A) enacted in
1993. As I explain in further detail
below, the bill corrects the definition
of ‘‘Indian reservation’’ for purposes of
these special tax incentives so that, as
Congress originally intended, the in-
centives are available only to busi-
nesses that operate on Indian reserva-
tions and similar lands that continue
to be held in trust for Indian tribes and
their members. It is my intent to in-
corporate the provisions of this bill
into a larger bill, which I plan to intro-
duce later this session, containing
technical corrections to other recently
enacted tax legislation.

Section 168(j)(6) of the Internal Reve-
nue Code provides that the term ‘‘In-
dian reservation’’ means a reservation
as defined in either (a) section 3(d) of
the Indian Financing Act of 1974 (25
U.S.C. 1452(d)), or (b) section 4(10) of
the Indian Child Welfare Act of 1978 (25
U.S.C. 1903(10)). The cross-reference to
section 3(d) of the Indian Financing
Act of 1974 includes not only officially
designated Indian reservations and
public domain Indian allotments, but
also all ‘‘former Indian reservations in
Oklahoma’’ and all land held by incor-
porated Native groups, regional cor-
porations, and village corporations
under the provisions of the Alaska Na-
tive Claims Settlement Act. Thus, con-
trary to Congress’ intent in enacting
the special tax incentives for Indian
lands in 1993, the reference to ‘‘former
Indian reservations in Oklahoma’’ in
the Indian Financing Act of 1974 re-
sults in most of the State of Oklahoma
being eligible for the special tax incen-
tives, even though parts of such
‘‘former Indian reservations’’ no longer
have a significant nexus to any Indian
tribe. For instance, it is my under-
standing that the entire city of Tulsa
may be located within a ‘‘former In-
dian reservation,’’ such that any busi-
ness operating in Tulsa qualifies for ac-
celerated depreciation under present-
law section 168(j). Providing such a tax
benefit to commercial activities with
no nexus to a tribal community would
frustrate Congress’ intent to target
special tax incentives to official res-
ervations and similar lands that con-
tinue to be held in trust for Indians.
Businesses located on official reserva-
tions and similar lands held in trust for
Indians were provided special business
tax incentives in order to counter the
disadvantages historically associated
with conducting commercial oper-
ations in such areas, which were ex-
pressly excluded from eligibility as
empowerment zones or enterprise com-
munities under the 1993 act legislation
(see Internal Revenue Code sec.
1393(a)(4)).

The bill I am introducing today
would modify the definition of ‘‘Indian
reservation’’ under section 168(j)(6) of
the Internal Revenue Code by deleting
the reference to section 3(d) of the In-
dian Financing Act of 1974. Con-
sequently, the term ‘‘Indian reserva-
tion’’ would be defined under section
168(j)(6) solely by reference to section
4(10) of the Indian Child Welfare Act of
1978, which provides that the term
‘‘reservation’’ means ‘‘Indian country
as defined in section 1151 of Title 18 and
any lands, not covered under [section
1151], title to which is either held by
the United States in trust for the bene-
fit of any Indian tribe or individual or
held by an Indian tribe or individual
subject to a restriction by the United
States against alienation’’ (25 U.S.C.
1903(10)). Section 1151 of Title 18, in
turn, defines the term ‘‘Indian coun-
try’’ as meaning ‘‘(a) all land within
the limits of any Indian reservation
under the jurisdiction of the United
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States Government, notwithstanding
the issuance of any patent, and, includ-
ing rights-of-way running through the
reservation, (b) all dependent Indian
communities within the borders of the
United States whether within the
original or subsequently acquired terri-
tory thereof, and whether within or
without the limits of a state, and (c)
all Indian allotments, the Indian titles
to which have not been extinguished,
including rights-of-way running
through the same’’ (18 U.S.C. 1151).

Accordingly, amending section
168(j)(6) of the Internal Revenue Code
to define the term ‘‘Indian reserva-
tion’’ solely by reference to the Indian
Child Welfare Act of 1978 would carry
out Congress’ original intent in enact-
ing the special Indian tax incentives in
1993 by eliminating from eligibility
those areas in Oklahoma which for-
merly were reservations but no longer
satisfy the definition of a ‘‘reserva-
tion’’ under the Indian Child Welfare
Act of 1978. It is my understanding
that, even after amending section
168(j)(6) in this manner, numerous
areas within Oklahoma will remain eli-
gible for the special tax incentives be-
cause, even though such areas are not
officially designated reservations, such
areas nonetheless qualify as ‘‘Indian
country’’ under section 1151 of Title 18.
Similarly, it is my understanding that
lands held by Native groups under the
provisions of the Alaska Native Claims
Settlement Act also would qualify as
‘‘Indian country″ under section 1151 of
Title 18. Thus, if section 168(j)(6) were
amended to define ‘‘Indian reserva-
tion’’ solely by reference to the Indian
Child Welfare Act of 1978, lands held
under the Alaska Native Claims Settle-
ment Act would continue to be eligible
for the special Indian tax incentives. In
this regard, it is my intent that, if it is
brought to the attention of the tax-
writing committees that there are any
Indian lands that technically do not
fall within the definition of ‘‘Indian
reservation’’ under the Indian Child
Welfare Act of 1978 but which could be
made eligible for the special Indian tax
incentives consistent with Congress’
intent in 1993, then consideration will
be given to further modifying the bill I
am introducing today when it is incor-
porated into a larger technical correc-
tions bill.

The technical correction made by the
bill would be effective as if it had been
included in the Omnibus Budget Rec-
onciliation Act of 1993 (that is, the
technical correction would apply to
property placed in service and wages
paid on or after January 1, 1994). As a
general matter, I oppose retroactive
changes to the Internal Revenue Code.
However, technical corrections to fix
drafting errors in previously enacted
tax legislation traditionally refer back
to the original effective date to pre-
vent taxpayers from receiving an unin-
tended windfall. This bill corrects such
a drafting error.

Mr. MOYNIHAN. Mr. President, I am
pleased today to be introducing legisla-

tion with the chairman of the Commit-
tee on Finance, Senator ROTH, to cor-
rect an unintended item contained in
the Omnibus Budget Reconciliation
Act of 1993. I want to thank the chair-
man for his leadership on this issue and
associate myself with his statement.

Mr. President, it recently came to
our attention that Internal Revenue
Code section 168(j), a provision in-
tended to help attract private industry
investment to Indian reservations and
similar lands that continue to be held
in trust for Indian tribes and their
members is benefitting private invest-
ment on ‘‘former Indian reservations’’
having no current connection to any
Indian tribe. As a result, we are intro-
ducing legislation today that would
correct the definition of ‘‘Indian res-
ervation,’’ under Internal Revenue
Code section 168(j)(6), so that these tax
incentives are available only for busi-
nesses operating on Indian reservations
and similar lands.

Mr. President, it is important to
note, as Chairman ROTH did, that we
wish to take into consideration any In-
dian lands that may technically not
fall within the definition of ‘‘Indian
reservation,’’ under the Indian Child
Welfare Act of 1978, but which should
be made eligible for these special in-
vestment incentives. Such situations
should be brought to the attention of
the tax-writing committees, and we
will then consider further modifica-
tions as the bill moves through the leg-
islative process.
f

ADDITIONAL COSPONSORS
S. 61

At the request of Mr. LOTT, the
names of the Senator from Virginia
[Mr. WARNER], the Senator from Utah
[Mr. BENNETT], the Senator from South
Carolina [Mr. HOLLINGS], and the Sen-
ator from Montana [Mr. BURNS] were
added as cosponsors of S. 61, a bill to
amend title 46, United States Code, to
extend eligibility for veterans’ burial
benefits, funeral benefits, and related
benefits for veterans of certain service
in the United States merchant marine
during World War II.

S. 70

At the request of Mrs. BOXER, the
name of the Senator from New Jersey
[Mr. LAUTENBERG] was added as a co-
sponsor of S. 70, a bill to apply the
same quality and safety standards to
domestically manufactured handguns
that are currently applied to imported
handguns.

S. 102

At the request of Mr. BREAUX, the
name of the Senator from South Caro-
lina [Mr. HOLLINGS] was added as a co-
sponsor of S. 102, a bill to amend title
XVIII of the Social Security Act to im-
prove medicare treatment and edu-
cation for beneficiaries with diabetes
by providing coverage of diabetes out-
patient self-management training serv-
ices and uniform coverage of blood-
testing strips for individuals with dia-
betes.

S. 153

At the request of Mr. MOYNIHAN, the
name of the Senator from Arkansas
[Mr. HUTCHINSON] was added as a co-
sponsor of S. 153, a bill to amend the
Age Discrimination in Employment
Act of 1967 to allow institutions of
higher education to offer faculty mem-
bers who are serving under an arrange-
ment providing for unlimited tenure,
benefits on voluntary retirement that
are reduced or eliminated on the basis
of age, and for other purposes.

S. 202

At the request of Mr. LOTT, the name
of the Senator from South Carolina
[Mr. THURMOND] was added as a cospon-
sor of S. 202, a bill to amend title II of
the Social Security Act to eliminate
the earnings test for individuals who
have attained retirement age.

S. 293

At the request of Mr. HATCH, the
name of the Senator from Alaska [Mr.
MURKOWSKI] was added as a cosponsor
of S. 293, a bill to amend the Internal
Revenue Code of 1986 to make perma-
nent the credit for clinical testing ex-
penses for certain drugs for rare dis-
eases or conditions.

S. 321

At the request of Mr. GREGG, the
name of the Senator from Wyoming
[Mr. ENZI] was added as a cosponsor of
S. 321, a bill to amend the Internal
Revenue Code of 1986 and the Social Se-
curity Act to provide for personal in-
vestment plans funded by employee So-
cial Security payroll deductions, to ex-
tend the solvency of the Old-Age, Sur-
vivors, and Disability Insurance Pro-
gram, and for other purposes.

S. 325

At the request of Mr. BUMPERS, the
name of the Senator from New Hamp-
shire [Mr. GREGG] was added as a co-
sponsor of S. 325, a bill to repeal the
percentage depletion allowance for cer-
tain hardrock mines.

S. 413

At the request of Mrs. HUTCHISON, the
name of the Senator from Texas [Mr.
GRAMM] was added as a cosponsor of S.
413, a bill to amend the Food Stamp
Act of 1977 to require States to verify
that prisoners are not receiving food
stamps.

S. 433

At the request of Mr. BROWNBACK, the
names of the Senator from Alabama
[Mr. SHELBY] and the Senator from
North Carolina [Mr. HELMS] were added
as cosponsors of S. 433, a bill to require
Congress and the President to fulfill
their Constitutional duty to take per-
sonal responsibility for Federal laws.

SENATE JOINT RESOLUTION 18

At the request of Mr. HOLLINGS, the
name of the Senator from Connecticut
[Mr. DODD] was added as a cosponsor of
Senate Joint Resolution 18, a joint res-
olution proposing an amendment to the
Constitution of the United States re-
lating to contributions and expendi-
tures intended to affect elections.

SENATE RESOLUTION 57

At the request of Mr. DORGAN, the
name of the Senator from Tennessee
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[Mr. FRIST] was added as a cosponsor of
Senate Resolution 57, a resolution to
support the commemoration of the bi-
centennial of the Lewis and Clark Ex-
pedition.
f

SENATE RESOLUTION 64—TO DES-
IGNATE NATIONAL CORREC-
TIONAL OFFICERS AND EMPLOY-
EES WEEK

Mr. ROBB submitted the following
resolution; which was referred to the
Committee on the Judiciary:

S. RES. 64
Whereas the operation of correctional fa-

cilities represents a crucial component of
our criminal justice system;

Whereas correctional personnel play a
vital role in protecting the rights of the pub-
lic to be safeguarded from criminal activity;

Whereas correctional personnel are respon-
sible for the care, custody and dignity of the
human beings charged to their care; and

Whereas correctional personnel work under
demanding circumstances and face danger in
their daily work lives: Now, therefore, be it

Resolved, That the Senate designates the
week of May 4, 1997 as ‘‘National Correc-
tional Officers and Employees Week.’’ The
President is authorized and requested to
issue a proclamation calling upon the people
of the United States to observe such week
with appropriate ceremonies and activities.

Mr. ROBB. Mr. President, I submit a
resolution to designate the week of
May 4, 1997 as ‘‘National Correctional
Officers and Employees Week.’’

Mr. President, this resolution gives
needed recognition to the vital role
that correctional personnel play in our
communities.

Correctional officers and employees
put their lives on the line every day to
protect the public from dangerous
criminals. These brave men and women
also protect incarcerated individuals
from the violence of their cir-
cumstance, and they help prisoners
work toward returning to lawful soci-
ety.

I urge my colleagues to join with me
to recognize the work and contribu-
tions of our Nation’s correctional offi-
cers and employees.
f

SENATE RESOLUTION 65—REL-
ATIVE TO COMPREHENSIVE CAM-
PAIGN FINANCE REFORM

Mr. DURBIN (for himself and Mr.
DORGAN) submitted the following reso-
lution; which was referred to the Com-
mittee on Rules and Administration:

S. RES. 65
SEC. . SENSE OF THE SENATE ON CAMPAIGN FI-

NANCE REFORM.
(A) FINDINGS.—The Senate finds that—
Whereas spending on federal election cam-

paigns has increased to an estimated $2.65
billion in the most recent election cycle, a
three-fold increase over campaign spending
just 20 years ago, even after adjusting for in-
flation;

Whereas in the 1995-1996 election cycle, the
Democratic party committees raised $332
million, a 73% increase over the $192 million
raised four years earlier and the Republican
party committees raised $549 million, a 74%
increase over the $316 million they raised
four years earlier;

(3) overall campaign spending for congres-
sional races has risen from $99 million in 1976
to $626 million in 1996, a more than six-fold
increase;

(4) since 1992, when political parties were
first required to report soft money contribu-
tions to the Federal Election Commission,
these contributions, which are raised outside
federal election law, have tripled, from $86
million in 1992 to over $263 million in the last
election cycle;

(5) there has been a proliferation of nega-
tive ‘‘issue’’ ads paid for by political parties
and interest groups to influence federal elec-
tions, further increasing the cost of cam-
paigns;

(6) as political campaigns have become
longer, costlier and more negative, voter ap-
athy has increased and voter participation in
presidential elections has declined from 60%
in 1948-1968, to 53% from 1972-92, to all-time
low of 49% in 1996;

(7) these trends will continue if Congress
fails to enact comprehensive campaign fi-
nance reform;

(8) the more than 6,700 pages of hearing
records, 49 days of testimony before 8 dif-
ferent congressional committees, 15 commit-
tee reports from 6 different committees and
113 Senate floor votes, constitute a sufficient
Senate record on campaign finance reform;
and

(9) campaign finance reform has been fili-
bustered in the Senate 17 times in the last
ten years.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that the Senate should proceed
to the consideration of comprehensive cam-
paign finance reform that reduces spending
on political campaigns and curtails the in-
fluence of special interest money in federal
elections by no later than May 31, 1997 and
adopt as a goal the final enactment of such
legislation by no later than July 4, 1997.

Mr. DURBIN. Mr. President, in the
1996 election cycle, unprecedented
amounts of money freely flowed into
and out of the campaign coffers of can-
didates for Federal public office. The
time required to raise funds is exces-
sive, and increasingly more expensive
election campaigns have fostered the
view that spending is out of control.

Campaign finance reform is long
overdue. The fact that we are embark-
ing upon an intensive scrutiny of past
campaign practices should not impede
our effort to move swiftly and concur-
rently to correct deficiencies in the
present system.

We must do more than just point out
the errors of the past. We must make
changes for the future.

Today, Senator BYRON DORGAN and I
submitted a resolution stating that it
is the sense of the Senate that the Sen-
ate should proceed to consideration, by
no later than May 31, 1997, of com-
prehensive campaign finance reform
that reduces spending on political cam-
paigns and curtails the influence of
special interest money in Federal elec-
tions, and that the Senate should adopt
as a goal the final enactment of such
legislation by no later than July 4,
1997.

f

NOTICES OF HEARINGS

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. JEFFORDS. Mr. President, I
would like to announce for information

of the Senate and the public that a
hearing of the Senate Committee on
Labor and Human Resources will be
held on Thursday, March 19, 1997, 9:30
a.m., in SD–430 of the Senate Dirksen
Building. The subject of the hearing is
on Food and Drug Administration re-
form. For further information, please
call the committee, 202/224–5375.
f

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. JEFFORDS. Mr. President, I
would like to announce for information
of the Senate and the public that a
hearing of the Senate Committee on
Labor and Human Resources will be
held on Thursday, March 20, 1997, 10
a.m., in SD–430 of the Senate Dirksen
Building. The subject of the hearing is
Higher Education Act reauthorization.
For further information, please call the
committee, 202/224–5375.
COMMITTEE ON AGRICULTURE, NUTRITION, AND

FORESTRY

Mr. HATCH. Mr. President, I ask
unanimous consent that the Commit-
tee on Agriculture, Nutrition, and For-
estry be allowed to meet during the
session of the Senate on Tuesday,
March 18, 1997, at 9 a.m. in SR–328A to
receive testimony regarding agri-
culture research reauthorization.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ARMED SERVICES

Mr. HATCH. Mr. President, I ask
unanimous consent that the Commit-
tee on Armed Services be authorized to
meet on Tuesday, March 18, 1997, at 10
a.m. in open session, to receive testi-
mony from the unified commanders on
their military strategies and oper-
ational requirements in review of the
defense authorization request for fiscal
year 1998 and the future years defense
program.

The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON BANKING, HOUSING, AND URBAN

AFFAIRS

Mr. HATCH. Mr. President, I ask
unanimous consent that the Commit-
tee on Banking, Housing, and Urban
Affairs be authorized to meet during
the session of the Senate on Tuesday,
March 18, 1997, to conduct a markup on
S. 318, the ‘‘Homeowners Protection
Act of 1997,’’ and of certain pending
nominations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENVIRONMENT AND PUBLIC
WORKS

Mr. HATCH. Mr. President, I ask
unanimous consent that the full Com-
mittee on Environment and Public
Works be granted permission to con-
duct a hearing Tuesday, March 18, at
9:30 a.m., Hearing Room (SD–406) on
proposals to authorize State and local
governments to enact flow control laws
and to regulate the interstate trans-
portation of solid waste.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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COMMITTEE ON THE JUDICIARY

Mr. HATCH. Mr. President, the Sen-
ate Committee on the Judiciary would
ask unanimous consent to hold a nomi-
nations hearing on Tuesday, March 18,
at 2:30 p.m., in Room 226, of the Senate
Dirksen Office Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. HATCH. Mr. President, I ask
unanimous consent that the Commit-
tee on Labor and Human Resources be
authorized to meet in executive session
during the session of the Senate on
Tuesday, March 18, 1997, at 9 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. HATCH. Mr. President, I ask
unanimous consent that the Commit-
tee on Labor and Human Resources be
authorized to meet for a hearing on the
presidential nomination of Alexis M.
Herman to be Secretary of Labor, dur-
ing the session of the Senate on Tues-
day, March 18, 1997, at 2 p.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Select Commit-
tee on Intelligence be authorized to
meet during the session of the Senate
on Tuesday, March 18, 1997 at 2:30 p.m.
to hold a closed hearing on intelligence
matters.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON EAST ASIAN AND PACIFIC
AFFAIRS

Mr. HATCH. Mr. President, I ask
unanimous consent that the Sub-
committee on East Asian and Pacific
Affairs of the Committee on Foreign
Relations be authorized to meet during
the session of the Senate on Tuesday,
March 18, 1997, at 10 a.m. to hold a
hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON THE OCEANS AND FISHERIES

Mr. HATCH. Mr. President, I ask
unanimous consent that the Oceans
and Fisheries Subcommittee of the
Senate Committee on Commerce,
Science, and Transportation be author-
ized to meet on Tuesday, March 18,
1997, at 2:30 p.m. on review of U.S.
Coast Guard fiscal year 1998 budget and
reauthorization.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

ADDITIONAL STATEMENTS

GREEK INDEPENDENCE DAY

∑ Mr. ROTH. Mr. President, it is a per-
sonal honor for me to once again co-
sponsor Senate Resolution 56 designat-
ing March 25, 1997, as ‘‘Greek Independ-
ence Day: A National Day of Celebra-
tion of Greek and American Democ-
racy’’.

This resolution honors the anniver-
sary of a single, victorious revolution

that occurred 176 years ago. This soli-
tary battle returned to the citizens of
Greece their freedom and democracy,
rights that had been seized from them
centuries before by the Ottoman Em-
pire. Greece is a country possessing an
immensely rich heritage, and one from
which our own Nation has drawn gener-
ously and with great benefit. In times
of peace and in times of conflict,
Greece has steered a strong and steady
course with the United States as a
loyal friend and trusted ally.

This resolution provides me with the
opportunity to express our deep grati-
tude to the nation of Greece, as well as
our own Greek American community,
for the significant contributions they
have both made on behalf of our Na-
tion—and to the inexorable ties which
bind our two peoples together.∑
f

REMARKS OF SENATOR GEORGE
MITCHELL ON THE NORTHERN
IRELAND PEACE PROCESS

∑ Mr. MOYNIHAN. Mr. President, I rise
today to bring to the attention of my
colleagues the moving remarks of our
former Majority Leader, the Honorable
George J. Mitchell, which he delivered
at the American-Ireland Fund Dinner
on March 13, 1997. Senator Mitchell
spoke about the peace process in
Northern Ireland and his own efforts to
facilitate reconciliation in that trou-
bled land.

I commend Senator Mitchell’s re-
marks to all Senators, and I ask that
the text be printed in the RECORD.

The text follows:
EXCERPTS FROM REMARKS BY SENATOR

GEORGE J. MITCHELL, AMERICAN-IRELAND
FUND DINNER, WASHINGTON, DC, MARCH 13,
1997
I’m grateful for this award. The American-

Ireland Fund is an important force for good
in Ireland. I commend you for your efforts
and I encourage you to continue them.

As you know, I’ve spent most of the past
two years in Northern Ireland. On my trips
back to the U.S., I’ve been asked two ques-
tions, over and over again, by Americans
who care about Ireland: Why are you doing
this? And, What can I do to help?

Tonight, I’ll try to answer both of those
questions.

Why am I doing this?
I’ve asked myself that question many

times. To answer it, I must go back nearly 20
years, before I’d ever been to Ireland, before
I’d ever thought seriously about Northern
Ireland.

Before I entered the United States Senate
I had the privilege of serving as a Federal
Judge. In that position I had great power.
The power I most enjoyed exercising was
when I presided over what are called natu-
ralization ceremonies. They’re citizenship
ceremonies. A group of people who’d come
from every part of the world, who’d gone
through all the required procedures, gath-
ered before me in a federal courtroom. There
I administered to them the oath of alle-
giance to the United States and, by the
power vested in me under our constitution
and laws I made them Americans.

It was always emotional for me, because
my mother was an immigrant from Lebanon,
my father the orphan son of immigrants
from Ireland. They had no education and
they worked hard all their lives at difficult

and low-paying jobs. But because of their ef-
forts, and, more importantly, because of the
openness of American society, I, their son,
was able to become the majority leader of
the United States Senate.

After every naturalization ceremony, I
spoke personally with each new American,
individually or in family groups. I asked
them where they came from, how they came,
why they came. Their stories were as dif-
ferent as their countries of origin. But they
were all inspiring, and through them ran a
common theme, best expressed by a young
Asian. When I asked why he had come, he re-
plied, in slow and halting English, ‘‘I came
because here in America everybody has a
chance’’.

A young man who’d been an American for
just a few minutes summed up the meaning
of our country in a single sentence. Here, ev-
erybody has a chance.

I was one of those who had a chance, and
I thank God for my good fortune. Now, by an
accident of fate, in a way that I did not seek
or expect, I have been given the opportunity
to help others to have a chance. That they
are in Ireland, the land of my father’s herit-
age, is just a fortuitous coincidence. That I
am able to help, even if in just a small way,
is what matters.

No one can really have a chance in a soci-
ety dominated by fear and violence. And so I,
who have been helped by so many, now must
do what I can to help others to try to end the
violence, to banish the fear, to hasten the
day when all the people of Northern Ireland
can lead lives of peace, reconciliation and
opportunity.

Let me say, as clearly and as emphatically
as I can: There will be peace and reconcili-
ation in Northern Ireland. I don’t know ex-
actly when it will come. But I am convinced
that it is inevitable, for one over-riding rea-
son: It is the will of the overwhelming ma-
jority of the people of Northern Ireland.

They remain divided along sectarian lines,
and they mistrust each other. But they share
a fervent desire not to return to the violence
which for so long has filled their lives with
fear and anxiety.

It will take a very long time for the mis-
trust to end. But it need not take a long
time for the violence to end. Once it does,
once people can live free of fear, then gradu-
ally the walls of division will come down.
Walls that exist on the ground, and in peo-
ple’s minds, will come down, brick by brick,
person by person, slowly but inevitably.

Over the past two years I’ve come to know
the people of Northern Ireland. They’re ener-
getic, Intelligent and productive. I admire
and like them. They deserve better than the
troubles they have. But there is only one
way to achieve that better life.

There is no alternative to democratic,
meaningful, inclusive dialogue. For that to
come about, there must be an end to violence
and to intransigence. They are the twin de-
mons of Northern Ireland—violence and in-
transigence. They feed off each other in a
deadly ritual in which most of the victims
are innocent.

There are those who don’t want anything
to change, ever. They want to recreate a past
that can never be recreated. But their way
will only guarantee never-ending conflict. It
will insure that the next half century is as
full of death and fear as was the past half
century.

The people of Northern Ireland must make
it clear to their leaders that they oppose in-
transigence, that they want meaningful ne-
gotiation. Not capitulation; not the surren-
der of conviction. But good-faith negotiation
that places the interest of the people, the in-
terest of peace, above personal or political
considerations. Good faith negotiation can
produce an agreed settlement that will com-
mand the support of the majority in North-
ern Ireland, including the majority in each
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community. I know in my heart that it can
be done.

With an end to intransigence must come a
total and final repudiation of violence. There
is no justification for violence, or the threat
of violence. To those of you who ask; what
can I do? Here is my answer: You, the leaders
of the Irish-American community, must say
that you condemn violence, that you demand
its end, that you will not support those who
engage in or support or condone violence.
You must say it publicly, you must say it
loudly, you must say it forcefully. And you
must say it over and over again.

Violence is wrong. It is counter productive.
It deepens divisions. It increases hatred. It
hurts innocent people. It makes peace and
reconciliation more difficult to attain. It
must end.

Let me be clear on one more point. They
may be twin demons but there is no moral
equivalence between intransigence and vio-
lence. They are both wrong. But as bad as in-
transigence is, violence is worse. Intran-
sigence takes away people’s hopes. Violence
takes away their lives.

There exists an historic opportunity to end
centuries of conflict in Northern Ireland. If
it is not seized now, it may be years before
it returns, and the failure could cost many
their lives.

Peace and reconciliation in Northern Ire-
land is a worthy cause. It deserves your at-
tention and support. You can make a dif-
ference. What you say is heard, what you do
matters.

As you leave tonight, ask yourself this
question: Wouldn’t it be a wonderful thing if,
on St. Patrick’s day next year, rather than
praying for peace and reconciliation in
Northern Ireland, we were celebrating its ex-
istence?

If you agree, then beginning tomorrow, do
all you can to make it happen. When you do,
you will reap the greatest of all rewards: You
will have earned the title of peacemaker.

f

TRIBUTE TO CHARLES H. WEBB,
DEAN, INDIANA UNIVERSITY,
SCHOOL OF MUSIC

∑ Mr. LUGAR. Mr. President, it is with
great privilege that I rise today to
honor Charles H. Webb, an outstanding
administrator and musician who is re-
tiring after 24 years of service as Dean
of the Indiana University School of
Music in Bloomington, IN.

Since his appointment in 1973, the In-
dian University School of Music has
enjoyed a world-wide reputation for ex-
cellence. The Indiana University
School of Music has been ranked No. 1
among schools of music in the country,
and is the first and only school to bring
an opera performance to the stage of
the Metropolitan Opera in New York.

Dean Webb’s accomplishments have
been hailed by Indiana University and
the State of Indiana. He received the
Thomas Hart Benton Medal from Indi-
ana University in 1987 and the Gov-
ernor’s Award for the Arts in 1989. He is
also a two-time recipient of the Saga-
more of the Wabash award, which is
the highest award given by the State of
Indiana for meritorious service.

In addition to his responsibilities at
Indiana University, Charles Webb has
maintained an active performance
schedule as a conductor, pianist, and
organist. Hailed as one of today’s finest
accompanists, he has appeared with

some of the world’s best musicians. He
currently serves as the organist for the
First United Methodist Church in
Bloomington, IN.

Charles Webb’s contributions to the
art of music and his support for edu-
cation will continue long after his re-
tirement, as his students enrich our
lives with performances in orchestras,
bands, opera, and theater companies,
and schools around the world. I hope
my colleagues will join me in con-
gratulating him for his years of tireless
service, and in wishing him and family
all the best in the future.∑
f

NATIONAL AGRICULTURE WEEK

Mr. SARBANES. Mr. President, I rise
today in recognition of National Agri-
culture Week and to pay tribute to the
farmers of this nation whose dedication
and diligence throughout our history
have not only served to feed our fami-
lies, but have also provided a strong
framework for the economic prosperity
of this country.

At the 1896 Democratic National Con-
vention, it was William Jennings
Bryan who recognized the importance
of farmers, not only as the individuals
who provide our sustenance, but as in-
tegral parts of the American business
community. He said, ‘‘The farmer who
goes forth in the morning and toils all
day, who begins in spring and toils all
summer, and who by the application of
brain and muscle to the natural re-
sources of the country creates wealth,
is as much a business man as the man
who goes upon the Board of Trade and
bets upon the price of grain.’’ Today,
when technology like weather trackers
and cellular phones plays as important
a role on the fields as it does on Wall
Street, Bryan’s words ring true.

Bryan’s other comment about farm-
ers reminds us of a fact too often for-
gotten: ‘‘The great cities,’’ he said,
‘‘rest upon our broad and fertile prai-
ries.’’ Indeed, the productivity of
America’s farmers not only keeps
Americans fed, it also enables the rest
of our citizens to embark upon their
daily tasks and diverse careers without
concern that the grocery’s shelves will
be empty.

Our farmers are so productive that
they sustain the lives of more than 250
million Americans every day and still
have enough left over to make agri-
culture our nation’s leading export. In
1930, 1 American farmer produced
enough food to feed 24 people. Today,
that same 1 farmer is feeding 129 peo-
ple. In fact, our farmers are so efficient
that Americans spend approximately 9
percent of their income on food, com-
pared with much higher figures in
other countries, such as 17 percent in
Japan and 27 percent in South Africa.

Yet the agricultural industry’s con-
tributions to our economy often go un-
recognized. I grew up on the Eastern
Shore of Maryland, where my parents
owned and operated a local restaurant.
I spent much of my childhood working
in that restaurant, and one of my

clearest memories is of Saturday eve-
nings, when the farmers would come to
town to stock up on supplies after a
hard week’s work. Every Saturday, my
parents would keep the restaurant
open late, waiting for the farmers to
arrive. Over the years, I gained a good
understanding of the successes and
hardships related to agriculture. In my
house, we knew that if the farmers
were successful, our own business
would prosper.

Since then, and the beginning of my
career in public service, my contact
with farmers from across the State of
Maryland has confirmed my strong
view that we cannot have real prosper-
ity in this country if the farm sector
itself is not sharing in and laying the
foundation for that prosperity.

Farmers bear a weighty burden. At
the same time that their work feeds
millions and includes efforts to cleanse
a polluted environment, that work is
also part of a very modern industry,
which generates billions of dollars in
revenue and employs more than 15 per-
cent of our citizens. Yet unlike many
other billion-dollar businesses, almost
90 percent of American farms are
owned by individuals or families. Fam-
ily farmers are the backbone of Ameri-
ca’s agricultural industry and we must
ensure that they remain a vital part of
American society.

All of this is relevant, I believe, to
this year’s National Agriculture Week
theme, ‘‘Growing Better Every Day—
Together.’’ Indeed, we all must remain
committed to working on behalf of our
farmers at all levels of government.
Only through such cooperation can we
look forward to a future in agriculture
which is even more successful than our
present.

In the State of Maryland, our at-
tempts at such cooperation are indeed
paying off. Recently, I have worked
closely with State and local officials to
support the efforts of farmers seeking
to increase production by bolstering
their existing export capabilities and
identifying ways in which additional
Maryland agribusinesses can enter for-
eign markets. Maryland is the eastern
seaboard’s fastest growing exporter.
And with a strong and growing trade
infrastructure—which includes the port
of Baltimore, the World Trade Center,
Baltimore-Washington International
Airport and other aggressive export-en-
hancing initiatives—we are hopeful
that agriculture, as Maryland’s num-
ber-one industry, will be able to fur-
ther tap into the State’s increasing
number of international opportunities.
New forums across Maryland—which
we have initiated together with the
Maryland Department of Agriculture
and our terrific Maryland Secretary of
Agriculture Lewis Riley—are helping
farmers take full advantage of our ex-
panding capabilities and possibilities
in this regard.

We in Maryland take much pleasure
in the achievements of our farmers.
Generating more than $1.6 billion a
year, agriculture employs about 14 per-
cent, or 350,000 of Maryland’s workers.
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Maryland’s agricultural industry truly
helps the State live up to its often used
nickname, ‘‘America in miniature.’’
From vegetable production and horti-
culture in southern Maryland, to the
dairy operations and horse farms of
central Maryland, to the beef cattle,
forestry products and tree fruit in
western Maryland, to poultry growing
on the eastern shore, Maryland agri-
culture is indeed diverse and provides a
showcase for the nation’s agricultural
capabilities.

Mr. President, we in Maryland and
our nation are very proud of our agri-
cultural industry. There is still much
work to be done to ensure a bright fu-
ture for America’s farmers, but as this
week’s theme suggests, through a
strong commitment at all levels of
government—together—we can help
continue to build such a future.

f

TRIBUTE TO CAPITOL LIONS CLUB

∑ Mr. SMITH of Oregon. Mr. President,
ever since the pioneer days, when en-
tire communities would gather to help
in the building of a barn, Oregon has
had a rich tradition of neighbor helping
neighbor. This heritage of neighbor
helping neighbor is alive and well in
countless Oregon cities and towns.

I rise today to pay tribute to an out-
standing example of the difference that
can be made through volunteerism.
The Capitol Lions Club, along with
other Lions Clubs in the Salem-Keizer
area, are helping our young people
learn about patriotism through a
project where small flags are presented
to first-grade students.

Capitol Club members buy lumber,
cut it into small blocks, drill holes in
the blocks, put Lions’ decals on them,
and place small 4- by 6-inch flags in
them. Lions members then go in to
classrooms, to present the flag to stu-
dents, along with a presentation on the
importance of a flag, and a brochure on
flag history and etiquette.

This year, 2,575 first-graders and
their teachers in Oregon public and pri-
vate schools will benefit from this out-
standing program. As one Salem first
grade teacher said, ‘‘The children are
very excited to have their own little
flags to take home. They have their
special little places for them, I know
that it is still real important to them.’’

Mr. President, I’m proud to be one of
those Americans who feel something
stir in my heart everytime I see our
flag flying in the wind. What better
way to ensure a bright future for our
country than by ensuring that the
timeless value of patriotism is alive
and well in our young people.

Mr. President, I am proud to salute
the Capitol Lions Club of Salem, OR,
for a job well done. I ask that an arti-
cle from the Salem Statesman-Journal
detailing this project be printed in the
RECORD, in the hopes that other organi-
zations around the country might un-
dertake a similar project.

The article follows:

LIONS CLUB OFFERS LESSON ON FLAGS

(By Hank Arends)
The members of area Lions clubs have a

community project that they believe is
worth saluting.

For more years than anyone can remem-
ber, club members annually have presented a
program on the U.S. flag to first-graders.
They give the students their own flag on a
wooden base with the Lion’s insignia and a
brochure on flag history and etiquette.

This year, 2,575 first-graders and their
teachers in area public and private schools
received the 4–by–6–inch flags, said Ralph
Jackson, community coordinator. And the
kids loved them.

‘‘They were very excited to have their own
little flags to take home,’’ said Katie Keisey,
a first-grade teacher at Lake Labish Elemen-
tary School.

‘‘They have their special little places at
home for them. I know that it is still real
important to them.’’

Those who do the distribution love it, too.
‘‘It makes me feel so good that those little

kids were so receptive,’’ said Viola Laudon of
the Keizer club.

‘‘They give us such comments as, ‘Oh, I
love you. Thank you for the flag. I’m taking
good care of my flag.’ ’’ Laudon said of a
large card she received from students at the
Keizer Christian School.

‘‘This is an idea that started in Arizona,
and somehow we heard about it and thought
it might be OK,’’ Jackson said.

The club members try to make their school
visits in February, around the birthdays of
presidents Washington and Lincoln.

The local clubs and a lot of others get their
flag sets from the Capitol Lions Club. Joe
Carson is chairman of the production and
marketing of 26,000 to 27,000 flags a year in
Oregon and as far away as Pennsylvania.

‘‘It is kind of an Americanization project.
We came up with the idea 15 to 17 years ago
as a fund-raising project,’’ Carson said.

The Capitol members sell the sets at 65
cents each to other clubs and make $6,000 to
$7,000 annually for such Lion’s projects as as-
sistance to the hearing impaired and blind,
Carson said.

Capitol Club members buy the lumber, cut
it into small blocks, drill the holes, put
Lion’s decals on them and finish them. They
also reproduce the brochure that goes with
each set.

The participating clubs are Capitol, Keizer,
Salem Downtown, Northeast, South Salem
and West Salem. Frank VonBorstel was area
chairman of the flag distribution for at least
10 years.

‘‘We want to interest the young people and
provide the chance for them to learn some-
thing about patriotism and the flag,’’ Von-
Borstel said.

Lion Kelly Freels tells of Lions members
who served in the Korean War and try to tell
the first-graders what the flag means to
them.

‘‘They tell them how when they came back
to base and saw the U.S. flag flying, they
knew they were safe. It also gives us an op-
portunity to get out in the schools and see
what is going on,’’ Freels said.∑

f

KOREAN WAR VETERANS
MEMORIAL

Mr. TORRICELLI. Mr. President,
From 1950 to 1953, the United States
was in the midst of a bitter war on the
Korean peninsula. As the inscription at
the base of the Korean War Memorial
says, our Nation’s sons and daughters
answered the call ‘‘to defend a country
they never knew and a people they

never met.’’ And they did so honorably.
Today, though, the memory of those
who made the ultimate sacrifice is hon-
ored once again.

Earlier today, the Korean War Veter-
ans Memorial Honor Roll Kiosk was of-
ficially unveiled in a ceremony by rep-
resentatives of the American Battle
Monuments Commission, the National
Parks Service, the Samsung Group,
and IBM. The Honor Roll Kiosk houses
a high technology interactive com-
puter base which contains all the veri-
fiable names from the Korean war the-
ater of those killed in action, still list-
ed as missing in action, and those cap-
tured as prisoners of war. Touch
screens allow visitors, friends, and fam-
ily to research the service record of
their loved one, and obtain a certifi-
cate of honor in the name of that sol-
dier. This was made possible in large
part through the generous donation
from the Samsung group of companies.

As part of the July 1995 Korean War
Veterans Memorial dedication cere-
monies, Samsung made a significant
contribution to the memorial fund. It
was with great honor and appreciation
that Samsung recognized the sacrifice
and commitment of the United States
to the security of the Korean penin-
sula. It is a commitment America
maintains today. We have worked to-
gether to establish close relations in
defense of common principles and it is
because of these shared beliefs that the
United States and South Korea remain
partners in peace today.

In addition to contributing to the
memorial, Samsung also created an
educational endowment with the Amer-
ican Legion. Their gift of $5 million to
the American Legion will be used to
fund collegiate scholarships for the de-
scendants of America’s veterans. I
commend and congratulate Samsung
on their generosity and willingness to
recognize the origin in which their suc-
cess today is rooted. I am proud to
have their North American head-
quarters located in Ridgefield Park,
NJ. Lastly, I recognize the honor and
dignity with which America’s service
men and women fought on the harsh
Korean field of combat. As the dedica-
tion ceremonies remind us, your serv-
ice—and your sacrifice—was not for-
gotten.
f

PATIENT RIGHT TO KNOW

∑ Mr. WYDEN. Mr. President, this
week my colleagues, Senators KYL,
KENNEDY and HUTCHINSON, and I have
introduced S. 449, the Patient Right to
Know Act of 1997. This legislation out-
laws so-called gags in contracts be-
tween managed care companies and
their licensed practitioners which have
limited what doctors can tell patients
about their medical condition and all
treatment appropriate to their care.

Plain and simple, such gags have
been used to limit appropriate medical
care. While this is a dollars-and-cents
issue for health care organizations and
insurers, for patients and their doctors
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such restrictions on the usual free flow
of communication—held sacred since
ancient times—literally may be a mat-
ter of life or death.

I was pleased to join Mr. KENNEDY in
offering legislation on the floor last
session which would have ended such
restrictions. I also wish to thank Mr.
KYL for his support of our legislation
last year, and for his diligent efforts in
the intervening months to prepare this
bill for re-introduction.

I also wish to acknowledge support
for this legislation from organizations
including the Consumer’s Union and
the American Medical Association.

We have this broad range of support
because the need for this legislation is
clear and documented. Three in four
Americans now covered by private
health insurance receive their care
from managed care organizations. In-
creasingly, Medicaid enrollees and sen-
iors in Medicare are covered by man-
aged care plans through their respec-
tive Federal health insurance pro-
grams.

Residents of my home State of Or-
egon boast the highest penetration of
managed care in the Nation. The
State’s Medicaid Program for the most
part is organized through private man-
aged care companies. And in Portland,
managed care plans service almost 60
percent of the Medicare population.

In Oregon and elsewhere, the man-
aged care presence has grown for rea-
sons that are quite wholesome. Man-
aged care helps enrollees stay healthy
through illness prevention programs.
They assure coordination of services
for persons with multiple ailments.
And through systematic, quality-con-
scious gate-keeping, they work to re-
duce unnecessary treatments which
drive up health care costs.

At the same time, however, some
managed care providers have tried to
enhance their profit margins by limit-
ing what doctors may tell patients re-
garding all appropriate treatments,
thereby reducing services patients may
actually receive. These gags in my
view are outrageous. The President
through administrative order during
the last few months has made such
gags illegal in managed care plans op-
erating under Medicare and Medicaid.
He has pledged his support for legisla-
tion eliminating these restrictions in
private health plans as well.

Mr. President, while I am convinced
that we need a single Federal standard
on this matter to protect patients in
managed care plans I am much encour-
aged by the voluntary efforts to end
such gags recently announced by the
managed care insurance industry. My
long association with these companies
has convinced me that coordinated
care providers as a group often are on
the cutting edge of developing both ef-
ficient and high-quality care for their
enrollees. It is entirely appropriate for
this provider group to try to police
their members on the issue of gag pro-
visions and the protection of doctor-pa-
tient communications.

I ask that the text of the bill be
printed in today’s RECORD.

The bill follows:
S. 449

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE; FINDINGS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Patient Right to Know Act’’.

(b) FINDINGS.—Congress finds the follow-
ing:

(1) Patients need access to all relevant in-
formation to make appropriate decisions
about their health care.

(2) Open medical communications between
health care providers and their patients is a
key to prevention and early diagnosis and
treatment, as well as to informed consent
and quality, cost-effective care.

(3) Open medical communications are in
the best interests of patients.

(4) Open medical communications must
meet applicable legal and ethical standards
of care.

(5) It is critical that health care providers
continue to exercise their best medical, ethi-
cal, and moral judgment in advising patients
without interference from health plans.

(6) The offering and operation of health
plans affect commerce among the States.

(c) PURPOSE.—It is the purpose of this Act
to establish a Federal standard that protects
medical communications between health
care providers and patients.
SEC. 2. PROHIBITION OF INTERFERENCE WITH

CERTAIN MEDICAL COMMUNICA-
TIONS.

(a) PROHIBITION.—
(1) GENERAL RULE.—The provisions of any

contract or agreement, or the operation of
any contract or agreement, between an en-
tity operating a health plan (including any
partnership, association, or other organiza-
tion that enters into or administers such a
contract or agreement) and a health care
provider (or group of health care providers)
shall not prohibit or restrict the provider
from engaging in medical communications
with his or her patient.

(2) NULLIFICATION.—Any contract provision
or agreement described in paragraph (1) shall
be null and void.

(3) PROHIBITION ON PROVISIONS.—Effective
on the date described in section 5, a contract
or agreement described in paragraph (1) shall
not include a provision that violates para-
graph (1).

(b) RULES OF CONSTRUCTION.—Nothing in
this Act shall be construed—

(1) to prohibit the enforcement, as part of
a contract or agreement to which a health
care provider is a party, of any mutually
agreed upon terms and conditions, including
terms and conditions requiring a health care
provider to participate in, and cooperate
with, all programs, policies, and procedures
developed or operated by a health plan to as-
sure, review, or improve the quality and ef-
fective utilization of health care services (if
such utilization is according to guidelines or
protocols that are based on clinical or sci-
entific evidence and the professional judg-
ment of the provider) but only if the guide-
lines or protocols under such utilization do
not prohibit or restrict medical communica-
tions between providers and their patients;
or

(2) to permit a health care provider to mis-
represent the scope of benefits covered under
a health plan or to otherwise require the
plan to reimburse providers for benefits not
covered under the plan.

(c) ENFORCEMENT.—
(1) STATE AUTHORITY.—Except as otherwise

provided in this subsection, each State shall
enforce the provisions of this Act with re-

spect to health insurance issuers that issue,
sell, renew, or offer health plans in the
State.

(2) ENFORCEMENT BY SECRETARY.—
(A) IN GENERAL.—Effective on January 1,

1998, if the Secretary, after consultation
with the chief executive officer of a State
and the insurance commissioner or chief in-
surance regulatory official of the State, de-
termines that the State has failed to sub-
stantially enforce the requirements of this
Act with respect to health insurance issuers
in the State, the Secretary shall enforce the
requirements of this Act with respect to
such State.

(B) ENFORCEMENT THROUGH IMPOSITION OF
CIVIL MONEY PENALTY.—

(i) IN GENERAL.—With respect to a State in
which the Secretary is enforcing the require-
ments of this Act, an entity operating a
health plan in that State that violates sub-
section (a) shall be subject to a civil money
penalty of up to $25,000 for each such viola-
tion.

(ii) PROCEDURES.—For purposes of impos-
ing a civil money penalty under clause (i),
the provisions of subparagraphs (C) through
(G) of section 2722(b)(2) of the Health Insur-
ance Portability and Accountability Act of
1996 (42 U.S.C. 300gg–22(b)(2)) shall apply ex-
cept that the provisions of clause (i) of sub-
paragraph (C) of such section shall not apply.

(3) SELF-INSURED PLANS.—Effective on Jan-
uary 1, 1998, the Secretary of Labor shall en-
force the requirements of this section in the
case of a health plan not subject to State
regulation by reason of section 514(b) of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1144(b)).

(4) RULE OF CONSTRUCTION.—Nothing in this
Act shall be construed to affect or modify
the provisions of section 514 of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1144).

(d) NO PREEMPTION OF MORE PROTECTIVE
LAWS.—A State may establish or enforce re-
quirements with respect to the protection of
medical communications, but only if such
requirements are equal to or more protective
of such communications than the require-
ments established under this section.
SEC. 3. DEFINITIONS.

In this Act:
(1) HEALTH CARE PROVIDER.—The term

‘‘health care provider’’ means anyone li-
censed or certified under State law to pro-
vide health care services who is operating
within the scope of such license.

(2) HEALTH INSURANCE ISSUER.—The term
‘‘health insurance issuer’’ has the meaning
given such term in section 2791(b)(2) of the
Public Health Service Act (as added by the
Health Insurance Portability and Account-
ability Act of 1996).

(3) HEALTH PLAN.—The term ‘‘health plan’’
means a group health plan (as defined in sec-
tion 2791(a) of the Public Health Service Act
(as added by the Health Insurance Port-
ability and Accountability Act of 1996)) and
any individual health insurance (as defined
in section 2791(b)(5)) operated by a health in-
surance issuer and includes any other health
care coverage provided through a private or
public entity. In the case of a health plan
that is an employee welfare benefit plan (as
defined in section 3(1) of the Employee Re-
tirement Income Security Act of 1974), any
third party administrator or other person
with responsibility for contracts with health
care providers under the plan shall be consid-
ered, for purposes of enforcement under this
section, to be a health insurance issuer oper-
ating such health plan.

(4) MEDICAL COMMUNICATION.—
(A) IN GENERAL.—The term ‘‘medical com-

munication’’ means any communication
made by a health care provider with a pa-
tient of the health care provider (or the
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guardian or legal representative of such pa-
tient) with respect to—

(i) the patient’s health status, medical
care, or legal treatment options;

(ii) any utilization review requirements
that may affect treatment options for the
patient; or

(iii) any financial incentives that may af-
fect the treatment of the patient.

(B) MISREPRESENTATION.—The term ‘‘medi-
cal communication’’ does not include a com-
munication by a health care provider with a
patient of the health care provider (or the
guardian or legal representative of such pa-
tient) if the communication involves a
knowing or willful misrepresentation by
such provider.

(5) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Health and Human
Services.
SEC. 4. EFFECTIVE DATE.

This Act shall take effect on the date of
enactment of this Act, except that section
2(a)(3) shall take effect 180 days after such
date of enactment.

Mr. KENNEDY. Mr. President, I am
pleased to join Senator WYDEN in intro-
ducing this gag rule legislation and I
commend him for his leadership. Last
year, a majority of the Senate voted
for similar legislation but it was de-
feated on a procedural technicality.

Gag rules have no place in American
medicine. Americans deserve straight
talk from their physicians. Physicians
deserve protection against insurance
companies that abuse their economic
power and compel doctors to pay more
attention to the health of the compa-
ny’s bottom line than to the health of
their patients.

I am pleased that this legislation has
strong support from both the American
Medical Association and Consumer’s
Union—because it is a cause that
unites the interests of patients and
doctors.

One of the most dramatic changes in
the American health care system in re-
cent years has been the growth of
health maintenance organizations, pre-
ferred provider organizations, point of
service plans, and other types of man-
aged care. Today, 75 percent of all pri-
vately insured Americans are in man-
aged care. Even conventional fee-for-
service plans have increasingly adopted
features of managed care, such as ongo-
ing medical review and case manage-
ment.

In many ways, this is a positive de-
velopment. Managed care offers the op-
portunity to extend the best medical
practice to all medical practice. It em-
phasizes helping people to stay
healthy, rather than simply caring for
them when they become sick. It helps
provide more coordinated care and
more effective care for people with
multiple medical needs. It offers a
needed antidote to incentives to pro-
vide unnecessary care—incentives that
have contributed a great deal to the
high cost of care in recent years.

At its best, managed care fulfills
these goals and improves the quality of
care. Numerous studies have found
that managed care compares favorably
to fee for-service medicine on a variety
of quality measures, including use of

preventive care, early diagnosis of
some conditions, and patient satisfac-
tion. Many HMOs have made vigorous
efforts to improve the quality of care,
gather and use systematic data to im-
prove clinical decision-making, and as-
sure an appropriate mix of primary and
specialty care.

But the same financial incentives
that enable HMOs and other managed
care providers to practice more cost-ef-
fective medicine also can lead to under
treatment or inappropriate restrictions
on care, especially when expensive
treatments or new treatments are in-
volved.

Too often, insurance companies have
placed their bottom line ahead of their
patient’s well-being and have pressured
physicians in their plans to do the
same. These abuses include failure to
inform patients of particular treat-
ment options; barriers to reduce refer-
rals to specialists for evaluation and
treatment; unwillingness to order ap-
propriate diagnostic tests; and reluc-
tance to pay for potentially life-saving
treatment. It is hard to talk to a physi-
cian these days without hearing a
story about insurance company behav-
ior that raises questions about quality
of care. In some cases, insurance com-
pany behavior has had tragic con-
sequences.

In the long run, the most effective
means of assuring quality care in
HMOs is for the industry itself to make
sure that quality is always a top prior-
ity. I am encouraged by the industry’s
development of ethical principles for
its members, by the growing trend to-
ward accreditation, and by the increas-
ingly widespread use of standardized
quality assessment measures. But I
also believe that basic Federal regula-
tions are necessary to assure that
every plan meets at least minimum
standards.

Medicare has already implemented
such a prohibition. All Americans are
entitled to this same protection.

A gag rule provision is also included
in a more comprehensive managed care
bill that I introduced earlier this ses-
sion. That bill addresses a number of
other issues as well. This prohibition of
gag rules is such a simple need and
cries out for immediate relief.

This legislation targets the most
abusive type of gag rule—the type that
forbids physicians from discussing all
treatment options with patients and
makes the best possible professional
recommendation, even if the rec-
ommendation is for a non-covered serv-
ice or could be construed to disparage
the plan for not covering it.

This bill specifically forbids plans
from prohibiting or restricting a pro-
vider from any medical communication
with his or her patient.

This is a basic rule which everyone
endorses in theory, even though it has
been violated in practice. The stand-
ards of the Joint Commission on Ac-
creditation of Health Care Organiza-
tions require that ‘‘Physicians cannot
be restricted from sharing treatment

options with their patients, whether or
not the options are covered by the
plan.’’

We need to act on this legislation
promptly. The Senate has the oppor-
tunity to protect patients across the
country from these abusive gag rules.
Action on this legislation is truly a
test of the Senate’s commitment to the
rights of patients and physicians across
the country.∑

f

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Senate imme-
diately proceed to executive session to
consider the following nomination on
the Executive Calendar:

Calendar No. 42, the nomination of
Keith Hall, to be Assistant Secretary
of the Air Force.

I further ask unanimous consent that
the nomination be confirmed, the mo-
tion to reconsider be laid upon the
table, that any statements relating to
the nomination appear at this point in
the RECORD, that the President be im-
mediately notified of the Senate’s ac-
tion, and that the Senate then return
to legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nomination considered and con-
firmed is as follows:

DEPARTMENT OF DEFENSE

Keith R. Hall, of Maryland, to be an Assist-
ant Secretary of the Air Force, vice Jeffrey
K. Harris, resigned.

f

LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-
sion.

Mr. LOTT. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

ORDERS FOR WEDNESDAY, MARCH
19, 1997

Mr. LOTT. Mr. President, I ask unan-
imous consent that when the Senate
completes its business today it stand in
adjournment until the hour of 10:30
a.m. on Wednesday, March 19. I further
ask unanimous consent that on
Wednesday, immediately following the
prayer, the routine requests through
the morning hour be granted and the
Senate then resume consideration of
Senate Joint Resolution 22, the inde-
pendent counsel resolution. I further
ask consent that the time from 10:30
a.m. until 11:30 a.m. be equally divided
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between Senators BENNETT and LEAHY,
with Senator BYRD in control of 10
minutes of the Leahy time. I finally
ask consent that at 11:30, Senate Joint
Resolution 22 be read a third time and
the Senate proceed to a vote on pas-
sage of that resolution and imme-
diately following that vote the Leahy
resolution be read a third time, and the
Senate then proceed to a vote on or in
relation to Senate Joint Resolution 23,
the Leahy resolution. I also ask unani-
mous consent that there be 2 minutes
of debate equally divided in the usual
form between those two votes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

PROGRAM

Mr. LOTT. For the information of all
Senators, on Wednesday, following the
hour of closing remarks, the Senate
will vote on Senate Joint Resolution
22, the independent counsel resolution.
Following that vote the Senate will
vote on or in relation to Senate Joint
Resolution 23, Senator LEAHY’s resolu-
tion. Therefore, Senators can expect
two consecutive rollcall votes begin-
ning at 11:30 a.m. tomorrow. It is also
possible that on Wednesday the Senate
will consider a resolution relating to
disapproving the decertification, or
certification, of Mexico. Additional
votes are, therefore, possible following
the stacked votes that occur at 11:30.
We are also still working to get a time
agreement with regard to the nomina-
tion of Merrick Garland for the Dis-
trict Court of Appeals. That could
come on Wednesday or Thursday of
this week. And, of course, the Senate
may also consider any other legislative
or executive items that can be cleared.

f

ORDER FOR ADJOURNMENT

Mr. LOTT. If there is no further busi-
ness to come before the Senate, I now
ask the Senate stand in adjournment
under the previous order, following the
remarks of the distinguished Demo-
cratic leader, Senator DASCHLE.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. I yield the floor.
The PRESIDING OFFICER. The

Democratic leader.

f

THE NOMINATION OF ANTHONY
LAKE

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the letter sub-
mitted by Anthony Lake to the Presi-
dent involving his nomination to be Di-
rector of Central Intelligence be print-
ed in the CONGRESSIONAL RECORD at
this time.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE WHITE HOUSE,
Washington, March 17, 1997.

The PRESIDENT,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: I am writing to ask
that you withdraw my nomination to be Di-
rector of Central Intelligence.

I do so not because of concern that the
nomination would be defeated if it ever came
to a vote. In fact, there are sufficient votes
for confirmation—in both the Select Com-
mittee and the Senate.

And not because of concern about further
personal attacks. That gauntlet has been
run. Every question has been answered.

I do so because I have regretfully con-
cluded that it is the right thing to do.

While we have made great progress in the
nomination process over the past month and
during last week’s hearings. I have learned
over the weekend that the process is once
again faced by endless delay. It is a political
football in a game with constantly moving
goal posts.

After more than three months, I have fi-
nally lost patience, and the endless delays
are hurting the CIA and NSC staff in ways I
can no longer tolerate.

I am told that the Chairman of the com-
mittee, having now reviewed the positive
FBI materials underlying the report on my
background investigation, may want other
members of the committee to read them. I
had doubts about the precedent we have al-
ready set in allowing him and the Vice
Chairman such access. To bend principle fur-
ther would even more discourage future
nominees to this or other senior positions
from entering public service.

I am also told that his committee staff will
again insist that NSC staff meet with the
committee on terms that White House Coun-
sel will find unacceptable, leading to a fur-
ther stalemate on that issue as well.

In addition, the story today about the ac-
tivities of Mr. Roger Tamraz is likely to lead
to further delay as an investigation pro-
ceeds.

All of this means a nomination process
that has no end in sight. We have been pro-
ceeding on the assumption that there would
be a vote this week. It now seems certain the
committee deliberations will extend past the
recess until after Easter, and probably
longer. In addition, even after the nomina-
tion receives a vote in committee, whenever
that might be, there is no prospect for a
near-term vote on the floor and every chance
it will be extended as long as your political
opponents can do so.

I have gone through the past three months
and more with patience and, I hope, dignity.
But I have lost the former and could lose the
latter as this political circus continues in-
definitely. As Senator Richard Lugar, per-
haps the most respected member of the Sen-
ate, has said with regard to my nomination
and its treatment, ‘‘The whole confirmation
process has become more and more out-
rageous.’’ It is nasty and brutish without
being short.

If this were a game, I would persist until
we won. My colleagues tell me to stay the
course, lest I be perceived the loser or scared
of a further fight. I’m not.

But this is not a game. And this process is
not primarily about me. It is about the fu-
ture of the Central Intelligence Agency. The
Agency, once again, is becoming politicized.
The longer this goes on, the worse the dam-
age. The controversy and its effects could
linger on after my confirmation. The men
and women of the CIA deserve better than
this.

The process is also impugning, through a
new form of guilt by association, the names
of NSC staff members who have done nothing

wrong. So long as my nomination is mired in
partisan politics their reputations will be, as
well. It is ironic that the staff, which in
every case took the right positions in keep-
ing national security decisions and domestic
politics separate, as I had encouraged them
to do, is now the staff bearing the brunt of
criticism because it didn’t go beyond its own
responsibilities to manage others’ business
as well. This is a staff that was doing its job
properly. There was never any disguise of
wrong-doing; they were consistently doing
right in the advice they offered, while con-
centrating on the large daily agenda of im-
portant national security issues before us. I
am very proud of our work on these issues
and very proud of our staff members.

In unprecedented fashion the nomination
is also politicizing the Senate committee.

And I have noticed that, in numerous
ways, it is poisoning the attitude of members
of the Agency towards the committee.

Most of all, the way this process has been
conducted would make it difficult for me to
work with the committee in the ways that a
Director of Central Intelligence must do—
and as I had hoped to do.

I am deeply grateful to you for your strong
support, for your encouragement over these
difficult months, and—most of all—for the
opportunity to serve over the past four
years. I am very proud of your foreign policy
record and of whatever contributions I made
to it.

I have greatly appreciated the support of
Senators McCain, Lugar, Lieberman, Kerrey,
Kerry, Kennedy and many others, like John
Deutch. I have been moved by the principled
position of a large number of Republicans
like John McCain, Warren Rudman, Richard
Lugar, Robert Gates and Peter King. And I
am especially grateful to the volunteers
from the NSC who have put so much into
this, as well as officials of the CIA. I am
sorry that their efforts were not better re-
warded.

I have believed all my life in public serv-
ice. I still do. But Washington has gone hay-
wire.

I hope that, sooner rather than later, peo-
ple of all political views beyond our city lim-
its will demand that Washington give prior-
ity to policy over partisanship, to governing
over ‘‘gotcha.’’ It is time that senior officials
have more time to concentrate on dealing
with very real foreign challenges rather than
with the domestic wounds that Washington
is inflicting on itself.

This is a very difficult decision. I was ex-
cited about this new opportunity to serve. I
had developed firm ideas on how to bring fur-
ther reform to the Agency and had no doubt
about my capacity to implement them. I was
ready to devote four years to a tough new
challenge. I truly regret that I will not have
the opportunity to seize it.

Sincerely,
ANTHONY LAKE.

Mr. DASCHLE. Mr. President, I do so
simply to comment on the very unfor-
tunate set of circumstances that led to
the decision by Mr. Lake to submit
this letter.

I have had the opportunity to work
with Tony Lake now for some time;
first, as a Senator; and, second, as lead-
er. I must say that I do not know that
I have ever met anybody more decent,
more committed, more dedicated to
public service than is Tony Lake. Our
Nation owes him a big debt of grati-
tude for his contributions, and a great
level of appreciation for the many ways
in which he has already served his
country. I only hope that he will con-
tinue to choose to do so in spite of
these extraordinary circumstances.
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Mr. Lake was asked to be the Direc-

tor of Central Intelligence by the
President of the United States. It has
been the prerogative of the President
to name people within his administra-
tion, going all the way back to George
Washington. Of course, there are times
when the Senate in its role as a body to
serve with advise and consent that it
has disagreed with the President about
a particular nomination, or about a
particular member of a given adminis-
tration. But I must say in all of history
I challenge somebody to come up with
more flimsy evidence with which to de-
stroy the character of a candidate for
public office appointed by the Presi-
dent as grievously as what I see has
happened to Tony Lake in the last sev-
eral months.

Mr. Lake was not even given the op-
portunity to be voted on, never pre-
sented an opportunity for a vote in the
committee, never presented with an op-
portunity to be voted on on the floor.

I was asked this morning if this is
some retribution for John Tower, or
Robert Bork. My answer was that I
hope our Republican colleagues are not
that cynical. I hope there is some other
motivation for doing to Tony Lake
what they did over the last couple of
months. It is very unfortunate. And it
is sad, Mr. President. A man of his in-
tegrity, his character, was treated so
shabbily by the committee that is sup-
posed to be as devoid of politics as any
in this institution. I think they owe
him an apology. At least they owed
him a vote.

Under these circumstances, I think
he made the right decision. But I am
deeply troubled. I am troubled by the
way it was handled. I am troubled by
the insinuations and allegations all
printed on the front page of every
newspaper as fact. I am troubled by his
inability to be given the opportunity to
defend himself adequately against this
never-ending list of additional allega-
tions and questions going over old ma-
terial time and time again almost as if
it was an inquisition.

So, Mr. President, it is a sad day for
this body. It is a sad day for the Intel-
ligence Committee. And it certainly is
a sad occasion for those seeking to
serve our country in the capacity and
the level as Director of Central Intel-
ligence.

I don’t know what recommendation I
would give to some other candidate
who now may consider this particular
position. What advice do you give
someone who puts himself forward
knowing full well that there will be
raw FBI data available to Members,
and, if the chairman of the committee
had his way, to all Members? What do
you tell someone who has laid himself
out? What do you tell the next person
who is expected not to subject himself
or herself to the same set of cir-
cumstances?

Mr. President, this institution needs
to restore civility, needs to come up
with a way with which to take the
meanness out of our process, whether

it is a legislative issue or a nomina-
tion. Civility has to be brought back
into this process. I hope we will start
soon.
f

INDEPENDENT COUNSEL

Mr. DASCHLE. Mr. President, I don’t
know that I will have an opportunity
tomorrow morning to discuss another
matter, and I want to do so just brief-
ly.

We will have the opportunity to vote,
as the distinguished majority leader
has indicated, on two resolutions to-
morrow. My colleagues have done a
good job of explaining what the cir-
cumstances are. But I hope everyone
who will watch the debate tomorrow
will try to understand the cir-
cumstances involving the two resolu-
tions and what this issue is all about.

There are four factors here that I
want to briefly mention.

The first factor is the timeliness of
this resolution. I am deeply disturbed
that on the very day that the President
found himself on the operating table,
our colleagues chose to file a resolu-
tion demanding that there be an inde-
pendent counsel investigating the
President. Moreover, on the very day
the President leaves for Helsinki to
begin negotiating extraordinarily im-
portant matters with heads of state,
this body has chosen to vote on the
independent counsel resolution. Taste
and timeliness were certainly not fac-
tors in making the decision to bring
about the resolutions under these cir-
cumstances.

The second issue involves necessity.
Certainly necessity wasn’t a matter of
concern here either. In accordance with
the law, the Judiciary Committee may
send a letter to the Attorney General.
In good faith I think both sides worked
to try to find a mutually acceptable
letter, and that was impossible. So, as
I understand it, three letters were ac-
tually sent. But that started the proc-
ess under law. That is what is required.
But that wasn’t good enough for some
of our colleagues. For whatever reason,
our colleagues then chose to say,
‘‘Well, in addition to the legal require-
ments, we are now going to do some-
thing extralegal. We are going to do
something that was actually criticized
on this floor when the independent
counsel legislation was debated.’’

We considered whether we ought to
have a debate on the floor about re-
quiring or asking for an independent
counsel. And the decision was made on
a bipartisan basis. In fact, Senator
Dole was very involved at that point in
this debate, and the agreement was
that having Congress vote on the need
for an independent counsel for a par-
ticular investigation would politicize
the process.

So, for that reason, we agreed that it
should not be a function of the Senate
floor, but that it ought to be a legal
process confined to the Judiciary Com-
mittee. That is the way the law was
passed.

Yet, what do we do now? What do we
find ourselves faced with? Not just a
resolution calling for the Attorney
General to consider under the law the
available evidence; the Republican res-
olution goes even beyond that. It says,
first of all, that the Judiciary Commit-
tee letter is not adequate, and, second,
that we are going to use a resolution to
dictate to the Attorney General that
she ought to appoint an independent
counsel—in total violation of the in-
tent and the spirit of the law we passed
just a few years ago. So the intent, Mr.
President, is questionable to say the
least.

The third issue is scope. We had a
good debate about scope last week, and
it became clear that a significant ma-
jority of the Members on both sides of
the aisle said if anything is going to be
investigated, then we better inves-
tigate everything. And that, indeed, is
what is called for in the independent
counsel law, which includes the alleged
misdeeds of senior executive branch of-
ficials and Members of Congress.

Curiously, once more, the Republican
resolution, just as it did last week ini-
tially, specifically limits the scope of
the requested investigation to the
President. Our resolution calls for a re-
view of all of the reported impropri-
eties to determine the severity of the
problem. Our resolution calls for the
scope to be as broad as the one that
was set out in the Governmental Af-
fairs resolution last week and adopted
in the Senate by a vote of 99 to 0.

So we will have an opportunity to-
morrow to vote on scope, to vote on
whether or not we limit the independ-
ent counsel’s investigation just to
Presidential activity or whether—in
the name of fairness, balance, and the
real intent of the law—everything is on
the table. To vote no on the Demo-
cratic resolution is to say, ‘‘No, we do
not want an independent counsel to
look at Congress.’’ So scope is a very
critical issue, and that will be the sub-
ject of a good deal of debate and scru-
tiny as we go forth in the coming
weeks.

Finally, there is the question of
whether or not it ought to be our pur-
pose to dictate at all what direction
the Attorney General should take. How
is it that we put ourselves in a position
to say we know better than she does
the circumstances that might dictate
the appointment of yet another special
prosecutor? She has 25 FBI agents and
a grand jury investigating all of this.
She is reviewing the matters, I am
sure, on a daily basis. What do we
have? So far, we only have newspaper
reports and the reports on all of the
nightly networks. It is on that basis
that some of our colleagues have al-
ready concluded an independent coun-
sel is warranted.

It is arrogant in the least to say we
know better than the Attorney General
on this issue and to dictate to her that
she should appoint a special prosecutor
in spite of whatever facts she may have
available to her today.
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So, Mr. President, with regard to all

four of these questions, I hope our col-
leagues will take great care as they
vote tomorrow morning.

There is one other procedural matter
unrelated to substance that I think is
also curious. The resolution offered by
our colleagues on the Republican side
is a congressional resolution requiring
a vote in the House and a signature by
the President of the United States.
That is curious. Why is it that this
body would offer a resolution asking
for an independent counsel and then
put it in a form which requires a Presi-
dential signature? I am skeptical about
the motivation in that regard as well.

For all these reasons—taste, timeli-
ness, scope, attitude, not to mention
the resolution itself in the form that it

takes—I certainly hope my colleagues
will vote against the very maligned,
poorly worded, extraordinarily ill-
timed, narrowly drawn resolution of-
fered by our colleagues and simply join
us in restating what current law al-
ready requires. It is for the Attorney
General to make that determination
and, if she makes it, to recognize that
scope ought to be as broad as she needs
to make it, even including Congress, if
that may be required.

I yield the floor and I, given the reso-
lution already adopted, call upon the
Chair for the final issuance of the day.
f

ADJOURNMENT UNTIL 10:30 A.M.
TOMORROW

The PRESIDING OFFICER. Under
the previous order, the Senate stands

adjourned until 10:30 a.m. Wednesday,
March 19, 1997.

Thereupon, at 7:05 p.m., the Senate
adjourned until Wednesday, March 19,
1997, at 10:30 a.m.

f

CONFIRMATION

Executive nomination confirmed by
the Senate March 18, 1997:

DEPARTMENT OF DEFENSE

KEITH R. HALL, OF MARYLAND, TO BE AN ASSISTANT
SECRETARY OF THE AIR FORCE.

THE ABOVE NOMINATION WAS APPROVED SUBJECT TO
THE NOMINEE’S COMMITMENT TO RESPOND TO RE-
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY
CONSTITUTED COMMITTEE OF THE SENATE.
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